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Nefnd beirri, sem samdi frumvarp pad til breytinga 4 hofundalogum, sem ni liggur fyrir
Alpingi, hefur borist { hendur 4lit Samkeppnisstofnunar dags. 30. jandar 1996 um
frumvarpio, einkum varfandi 10. gr. pess, sem lytur ad fyrirsvari hofundaréttarsamtaka
ad pvi er vardar péknunarrétt fyrir opinbera dreifingu listflutnings af hljédritum, en
nénar tiltekid gerir 10. gr. frumvarpsins 140 fyrir pvi, a0 10ggilt verdi af opinberu adilum
ein samtbk hér 4 landi til pess ad annast innheimtu pdknunar vegna notkunar &
hlj6dritum 4 grundvelli 47. gr. htfundalaga.

bad sem fyrst vekur athygli { 4liti pessu er ad nidurstada Samkeppnisstofnunar var0andi
6skorad fyrirsvar hofundaréttarsamtaka fyrir rétthafa, getur 4 engan hdtt talist
afdréttarlaus.  Par segir einungis: "eQlilegt byki med tilliti til samkeppnislegra
sjénarmida” ad einstakir flytjendur geti sjdlfir farid med réttindi sin. Hér er mjog
varfernislega ad ordi kvedid og nédnast byggt 4 tilfinningalegum grunni frekar en
rokrenum, enda margt { inngangi og forsendum 4litsins, sem geeti leitt (il pverdfugrar
nidurstodu. Pad er pvi frdleitt, ad stofnunin hafi tekid af skarid um, ad
réttargeslufyrirkomulag pad, sem lagt er til ad vidhaft verdi s€ 6heft enda er hér adeins
veri0 ad stadfesta p4 framkvamd, sem t{dkast hefur allar gotur fré tilurd pessara réttinda
med hofundaldgunum frd 1972, b.e. ad ein samtdk rétthafa p.e. SFH, Samband flytjenda
og hljomplstuframleidenda gati alfarid pessara réttinda { samremi vid gildandi 16g og
reglugerdir. Hi0 sama fyrirkomulag er vid 1¥8i { flestum 63rum 16ndum.

Megindsteda pessa, svo sem h4ttvirtri nefnd hefur 48ur verid bent 4, er ad su félagslega
me0dferd réttinda sem gerter r4d fyrir { 10. gr. frumvarpsins, er med 6llu Shjdkvemileg
til ad koma bondum 4 réttarframkvemdina. Réttindi pau, sem hér um redir, er réttur til
p6knunar fyrir opinberan flutning af hljédritum (hljomplétum, geisladiskum, béndum
0.s.frv.), svo sem { Gtvarpi, 4 skemmtistoOum o.s.frv. A nastum hverju einasta hlj6driti
eru mairgir flytjendur og 4 sumum tugir eda jafnvel hundrud flytjenda.
Rétthafahépurinn er pvi svo fjolmennur, skiptir tugum ef ekki hundrudum pdsunda, ad
frleitt er ad hver og einn semji og innheimt gjald fyrir sjdlfan sig. Slikt er auglj6slega
6skynsamlegt og med 6llu 6raunheft ekki einasta fr4 sjénarmidi rétthafa, heldur eigi
sidur neytenda sem pd pyrftu ad semja vid hvern einstakan { pessu stéra hopi, par 4
medal erlenda rétthafa eda réttindahGpa. Jafnvel pott adeins 1itill hluti hins gifurlega
rétthafafjolda kysi ad fara med persénulegt fyrirsvar myndi bad einnig 6hjdkvaemilega
leida til glundroda { framkvemd. ‘



I pessu sambandi m4 visa til drskurdar finnska Samkeppnisradsins (Competion Council)
dagsett 5. oktéber 19935, par sem segir ordrétt um petta atridi: "Another significant fact
in the case is that, as far as mass rights are concerned, complete and effective utilisation
of copyrights is not possible without intermediate organisations operating between the
copyright holder market and the user market. Cessation of the collective administering
of copyrights would in practice make it necessary for each copyright holder to negotiate
separately with the users of the rights. Music is played in thousands of places. In
addition, it is recorded on tapes and discs, recorded for use in films, advertisements and
for use by radio- and television companies. Individual copyright holders do not have
the technical opportunities to oversee the utilisation of their rights nor the economic
prerequisites to negotiate with all the users of them. The users of music are not able o

agree about rovalties directly with the artists. Agreement about royalties directly
between_the users and the copyright holders would require such a large number of

individual contracts that it must be considered an unrealistic alternative to the present
arrangement for reasons of cost. No realistic alternative to the collective administering

of copyrights, using present technology and ensuring the effective utilisation of
copyrights, has been presented.”

Skal nt ndnar vikid ad einstokum pattum umsagnar Samkeppnisstofnunar.

Gefid er { skyn ad fyrirsvarsadild hofundaréttarsamtaka standist ekki svokalladan
Evrépurétt. Pessu verdur ad visa 4 bug og skal { pvi sambandi m.a. bent 4, a8 { tilskipun
Evrépusambandsins nr. 92/100/EEC fr4 19. névember 1992 um dtldna- og leiguréttindi
er { skyldu tilviki heimilad ad veita htfundaréttarsamtdkum (innheimtusamtokum)
umsyslu réttinda , sbr. 3. mgr. 4. gr. tilskipunarinnar. Ennfremur er { tilskipun
Evrépusambandsins um samrzmingu 4 tilteknum reglum vegna dtsendingar um
gervihnott og endurvarps um kapal frd 27. september 1993 beinlinis meelst svo fyrir{ 1.
mgr. 9. gr., ad einungis { gegnum innheimtumsamtdk sé unnt ad neyta réttar sem
handhafi hofundaréttar eda skyldra réttinda hefur til ad veita eda synja dreifanda efnis
um kapalkerfi um leyfi til endurvarps um kapal. Petta synir, ad pau sjénarmid, sem
koma fram { tilvitnuQum démum { umstgn Samkeppnisstofnunar fra 1971 og 1973 eru
trelt, enda eru vidhorf innan Evrépusambandins til hofundaréitarsamtaka allt onnur nd
en { upphafi pegar bessi mél voru til skoGunar.

Petta kemur pé einna gleggst fram { hinum nyju donsku 16gum frd 1. jini 1995, en
Danmork hefur lengst allra Nordurlandapjoda verid adili Evrépusambandins. 1 hinu
nyja dkvadi { 68. gr. donsku hofundalaganna frd 1. jin{ 1995 segir or0rétt "De
udovende kunstnere og fremstillerne af lydoptagelser har krav pd vederlag.
Vederlagskravet kan kun gores geldende gennem en af kulturministeren godkendt
feellesorganisation, som omfatter sdvel udovende kunstnere som fremstillere af
lydoptagelser”. Danir leyfa hér engin frdvik {rd einkaumsyslu innheimtusamtaka { pd
veru, ad einstakir rétthafar geti hver um sig farid med réttindi sin ef bpeir dska pess, at
6tta vid ad slikt geti leitt til opplausnar { framkvemd og grafid undan réttarstodu
rétthafa pegar til lengri tfma er litid. Hin danska 16ggjof 4 pvi svidi, sem hér um redir,
er efnislega { einu og 6llu { samraeemi vid dkvadi 10. gr. islenska frumvarpsins pess
efnis, ad péknunarréttur fyrir afnot hlj6drita verdi adeins virkjadur af einum samtokum
(Gramex { Danmorku). Er { pessu sambandi sérstaklega vakin athygli 4 bréfi danska
menningarmaélardduneytisins til nefndarinnar frd 14. febrdar 1996. Er eindregid tekid
undir pessi donsku sjonarmid. I pessu sambandi er rétt ad undirstrika ad ekki er verid
ad skylda rétthafa til félagsadildar ad innheimtusamtdkum, heldur adeins ad hlita
fyrirsvari samtakanna um innheimtu péknunnar.

Vardandi {treka®a umfjollan { 4liti Samkeppnisstofnunar um “"markad”,

"markadsradandi stodu” "markadsyfirrdd”, "styrkingu markadsyfirrddandi stodu" 0.s.frv.
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verdur ad benda 4, a0 fréleitt er ad leggja umsyslu hofundaréttar og skyldra réttinda til
jafns vid pad, er vara eda pjonusta er bodin 4 almennan markad eda vorumarkad og
draga sidan dlyktanir 4 peim forsendum, enda reyndar vidurkennt { 4litinu ad um
"sérstakan markad" sé ad re0a, pott 1{1id tillit sé tekid til pess { nidurstdou.

A svidi hofundaréttar er varla hegt ad tala um nokkra samkeppni milli einstakra
flytjenda innbyrdis { sambandi vid p6knunarrétt pann, sem hér um r&dir, pannig ad
hugleidingar t.d. um "samkeppnishomlur” eru vart vid hefi. Hid sama 4 vid um
hugleidingar vardandi."markadsrddandi st60u" par sem innheimtusamtdkin rdda engu
um sjélfan markadinn, p.e. frambod og eftirspurn hljédrita til opinberrar dreifingar.

1 umfjollun Samkeppnisstofnunar er vikid ad pvi, ad rétthafar hafi samr4d um verd, og
a0 innheimtusamtdk hafi pvf adstédu til a0 misbeita adstddu sinni { pvi efni. Sidan segir
{ 4litinu, ad { pessu 1j6si beri ad meta, hvort fyrirkomulag samkvemt 10. gr.
frumvarpsins sé bradnaudsynlegt. Pessi rokstudningur og pessar forsendur f4 engan
veginn stadist vegna pess ad samttkin rdda engu um endanlegt verd frekar en notendur.
Endanlegt dkvordunarvald liggur samkvemt 3. mgr. 10. gr frumvarpsins algjorlega hjd
hlutlavsri drskurdarnefnd skipadri af menntamélarddherra.

- Vardandi nidurstodu Samkeppnisstofunar er petta ad segja.

I nidurstsdu er gert r4d fyrir algjorum adskilnadi 4 rétti framleidenda og flytjenda
var8andi afnot af hijédritum. Si skodun byggist 4 misskilningi. Réttur s4, er hér um
redir er sameiginlegur og adskilnadur O6heimill samkvamt 8. gr. tilskipunar
Evropurddsins um utleigu- og ldnaréttindi, sem melir fyrir um sameiginlegan rétt
pessara adila. Samkvaemt {slenskum htfundalogum frd 1972 er um sameiginlegan réit
ad r&da og 4 pvi er einnig byggt { frumvarpinu.

St nidurstada 6nnur ad leyfa einstokum rétthofum ad geeta réttinda sinna sjélfir getur ad
démi endurskodunarnefndar hofundalaga leitt til pess, ad framkvamd réttinda fari
algjorlega Wir bondunum, enda hvergi tidkad svo vitad sé, og verdur ad telja mjog
Gaskilega tilhdgun badi frd sjénarholi rétthafa og neytenda. A0 pvi er vardar meint
adhald med pvi ad gefa fyrirsvarsadildina frjdlsa ad hluta til eins og lagt er til { 4liti
Samkeppnisstofnunar, verdur ekki séd { hverju slikt adhald geti verid f61gid. Adhald
felst fyrst og fremt { pvi ad, innheimtusamtokin hafi 16ggildingu opinbers adila p.e.
menntamélardduneytisins, sem edlilegt pykir ad fari med eftirlitsvald { pessu og
skyldum tilvikum en ekki samkeppnisstofnanir, sbr. framangreint bréf danska
menntamélardduneytisins til nefndarinnar, par sem segir a0 "at Gramex forhold og
tariffer er undtaget fra konkurrencemyndighedernes direkte indgrebskompetence”.
Ennfremur felst afgerandi adhald { pvi, a0 innheimtustofnunin er h4d endanlegu
drskurdarvaldi drskordarnefndar samkvemt 57. gr. hofundalaga um fjdrh@dir poknunar,
pannig ad girt er fyrir hugsanalega misbeitingu { skilningi samkeppnislaga { pvi efni.

Loks vill nefndin undirstrika p4 skodun sina, ad innheimtustofnun { bessu tilviki geti
ekki ad mati nefndarinnar n40 markadsrddandi stodu { skilningi samkeppnislaga, par
sem hlutverk hennar sé einvordungu ad fjalla um krofur og innheimtur 4 grundvelli
péknunarréttar listflytjenda og hljédritaframleidenda. Pannig geti stofnunin hvorki
r40i0 frambodi né eftirspurn hljédrita, til opinberrar dreifingar, né komid { veg fyrir
notkun peirra 4 grundvelli einokunaradstodu. P4 rddi stofnunin ennfremur engu um
endanlega upph®0 poknunar s.s. 4dur er ad vikid.



Vardandi pau nidurlagsord { dliti Samkeppnisstofnunar ad tilskipun Evrépusambandins
4 leigu- og utldnaréttindi "krefjist" pess ekki, a0 innheimtusamtdk fari alfarid med
réttargesluna, er heldur ekkert { greindri tilskipun e0a O0rum tilskipunum
Evrépusambandsins 4 svidi hofundaréttar, sem girdir fyrir slika réttarframkvemd, svo
sem a0 framan er rakid.

EndurskoOunarnefnd héftindalaga,

4, %V/,g il

Sigur8ur Reynir Pétursson, hrl.
formadur

o m ‘/

Eirfkur Témasson, préfessor.

A,

Gunnar Gudmundssod, hdl.
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T6émas IDOl(?isson, hdl

Afrit: Hr. Bjdrn Bjarnason menntamilardSherra
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Kultur-og undervisningsministeriet
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E-POST (X.400)

i=kum;s=kulturministeriot;
askuiturministeriet,ou 1=kum;

14. februar 1996 p=kum;a=dk400;c=dk;

Kere Thorunn,

Tak for din telefax af 13.2.96 vedlagt en udtalelse fra de
islandske konkurrencemyndigheder ang. art. lo i forslaget til
ny islandek ophavaretsiov, som du oplyser ordret svarer til §

638 1 den danske ophavsretslov af 14. juni 1995,

For Danmarks vedkommende kan jeg oplyse felgende:

1. Siden 1961 har vi i Danmark haft een organisation - Gramex
- der fszlles for fonogramproducenter og udevende kunstnere har
varetaget en tvangslicensbageret opkrazvning af vederlag for
brug af fonogrammer i radic og TV samt anden offentlig fremfe-
relse (restauranter o. lign.). Institutionen Gramex arbejder
og kontrolleres af Kulturministeriet pad grundlag af en mini-
steriel godkendelse. Selskabets tariffer fastsattes ved uenig-
hed mellem de involverede parter af tvangslicensnevnet (nu

Ophavsretslicensnavnet) .

2.Der har ikke pa noget tidgpunkt siden 1961 - og heller ikke
under behandlingen i Folktinget i foréaret 1994 og 1995 af den

J. NR. Ialand

5. kt., ne
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gennemferte nye danske ophavsretslov fra de danske konkurren-
cemyndigheder varet fremfort indvendinger mod denne ordning,
gom i Danmark betyder, at Gramex forhold og tariffer er undta-

get fra konkurrencemyndighedernes direkte indgrebskompetence.

Der foreligger sdledeg ingen udtalelse fra danske konkurence-
myndigheder om det af dig fremsendte spergsmal.

3. NAr det galder den af de islandske konkurrencemyndigheder
anferte aldre EU-retgpraksis (Gema-dommen osv.), er det svart
at se, at den skulle kunne have nogen afgerende betydning for
indholdet i1 den kommende islandske ophavsretslovs art. 10.-
Det har i hvert fald ikke varet tilfazldet for udformningen og
vedtagelsen af den danske love § 68, som har til formal i
justeret form at viderefere en enkel offentlig kontrollerbar
opkravningsordning, som man har haft gode erfaringer med giden
1961.

4, Med hensyn til EU, er det naturligvis korrekt, ndxr det i
dat sidste afsnit af udtalelsen fra de islandske konkurrence-
myndigheder siges, at bestemmelserne i direktiv 92/100/EBEC af
19. november 15%2 ikke kraver , at medlemsstaterne gkal intro-

ducere et obligatorisk medlemsskab af collecting societies.

Her ma man fage 1 betragtning, at de vedtagne direktiver ikke
alle er lige udtemmende formuleret. Udlejningsdirektivet inde-
holder ikke bestemmelser om medlemsstaternes forhold til col-
lecting societies. - Bestemmelserne i art. 8 (2) i udlejnings-
direktivet om sekundzr brug af lydoptagelser er imidlertid ved
art. 4 i det senere sat-cab direktiv (93/83/EEC) af 27. sep-
tember 1993 ogsa gjort anvendelige pd brug af grammcfonplader
i radio-og tv sendinger via satellit. I sat-cab direktivets
art. 13 er der under kapiteloverskriften 'generel provisiéns"
(kap. 1V) taget stilling til spergemdlet om hA&ndteringen af
collecting societies. Det sigeg i art. 13, at: "This directive
shall be without pfejudice to the regulation of the activities
of collecting societies by the Member States.®

. pB3
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Det kan ogsd vare natdrligt at nmvne szat/cab-direktivets arv.
9 (1), hvor man pd kabelretransmissionsomradet direkte fore-
skriver, at ophavsret og naborettigheder kun kan udeves gennem

et collecting soclety.

Hermed synes det klart, at medlemsstaterne har mulighed for -
hvis man ensker det - at regulere det omrade, som er dakket af
art. lo i det islandske lovforslag pd helt samme made, som
tilfeldet i ganske mange lande i gennem mange dr har varet wed
PR3, GEMA, STIM, TEOSTO, TONO, KODA og STEF- organisationerne og

lignende.

skulle du have tvivl eller yderligere spergemél, er jeyg natur-
ligvis vil radighed.

Ievrigt synes spergsmdlet om de nordiske konkurencemyndighe-
ders forhold til de kollektive forvaltningsorganisationar pa
ophavsretsonriddet eventuelt at vare egnet til en uformel dref-
telse pa det na:ste nordiske departamént@mtsmzde om ophavsret,
gom tentativt er berammet til at finde sted i Stockholm den
26. - 27. marts.

Mange hilsner

J. N@rup 1elsen

Kopi til orientering:

Jukka Liedes, Undervisningsministeriet, Helsingfors
Helge Senneland, Kulturdepartementet, O0slo

Goran Karlstedt, Justitiedepartementet, Stockholm

pad



RULING OF THE OFFICE OF FREE COMPETITION

The Competition Council as an ancillary issue has made a decision on the
request from the Office of Free Competition to dismiss Gramex r.y.’s
application. In the view of the Office of Free Competition, the exemption order
was granted in the manner requested by the applicant and consequently the
applicant is not entitled to submit the matter for decision by the Competition
Council. The applicant has requested consideration of the application submitted.

1. Review of the case

Under section 19 subsection 2 of the Act on Restrictions of Competition, should
the Office of Free Competition deem that there are not the preconditions for the
granting of an exemption order, the case must be submitted for decision by the
Competition Council if the applicant so requests. Under section 21 subsection 3
of the Act on Restrictions of Competition, decisions of the Office of Free
Competition cannot be separately appealed. The provision in section 19
subsection 2 of the Act is therefore not an actual appeal regulation but a norm
for redress on the basis of which the litigant has the right to request the case for
an exemption order be referred for decision by a higher authority.

It is not explicitly stated in section 19 subsection 1 of the Act on Restrictions of
Competition whether the Office of Free Competition can set conditions for an
exemption order or to what extent the activities of a trader can be restricted by
any conditions. Under section 19 subsection 3 of the Act, the Competition
Council can annul an order which has been granted if for instance the conditions
set for the order have been breached. Considering the wording and practical
implications of section 19 subsection 3, no obstacles to sefting conditions can be
deemed to exist although the Act does not expressly contain an empowering
regulation. The openness 1o several interpretations of the wordiag in section 19
subsection 1 relating to the penmissibility and content of conditions to be set for
an exemption order must for its part be taken into account in the interpretation
of the provision for redress in section 19 subsection 2.

The legislative history of the Act does not contain any statements clarifying the
field of application of the provision for redress in section 19 subsection 2.
According to the principle followed in applying administrative legislation, when
the provisions for redress are open to interpretation the litigant must be deemed
to have the right of appeal in so far as a decision made by the authorities
adversely affects the legal status of the applicant. It is not apparent from the
legislative history of the Act on Restrictions of Competition that it was intended
to make the right of appeal more restrictive than what is otherwise deemed to be
required by legal status in applying administrative legislation. One argument
against a narrow interpretation is that in so far as exemption order cases are
concerned the Competition Council offers the only means of appeal for a
litigant.
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The Competition Council considers it clear that, as well as refusal of an
exemption order, setting conditions not contained in the application which
detrimentally restrict the livelihood of the applicant can adversely affect the
legal status of the applicant. The criterion in interpreting section 19 is that of
ensuting sufficient and effective legal status in applying the Act oa Restrictions
of Competition.

The right of appeal must be examined by comparing what is requested in the
application and what is granted by the decision. An interpretation which would
allow setting conditions restricting a livelihood, but which simultaneously would
deny referral of the decision to a higher authority for a ruling, would diminish
the legal status of the litigant in the case of a formally favourable administrative
decision in which interpretations of the application of the Act are made, or
conditions restricting the livelihood are set, which adversely affect the legal
status of the applicant. The decisive factor is therefore the relationship of the
ruling to the requests presented by the applicant and its effect on his/her legal
status, not whether the ruling of the Office of Free Competition is nominally an
affirmative ruling or not. Moreover, the aspects indicating that the Competition
Council is competent in the case under consideration are that the making of
decisions refusing an exemption crder which is binding on the trader is the task
of the Competition Council under section 8 subsection 4 and section 16 of the
Act, and also that on the basis of section 19 subsection 3 the annulment of an
exemption order for breaching its conditions is within the competence of the
Competition Council.

On the basis of the atove, the applicant must be considered to have the tight to
demand the case be referred to the Competition Council when the exemption
order is not granted in accordance with the application and the divergence from
the application is significant with regard to the applicant’s legal status, i.e. the
applicant has a need for legal redress. If the exemption order is granted only in
pant, the applicant can also demand the case be referred to the Competition
Council in so far as the application has been refused. Moreover, included within
the authority of the Competition Council, as an ancillary issue to considering an
exemption order, is reviewing whether it is actually a restriction of competition
prohibited by sections 4 - 6 of the Act at isste, i.e. does the applicant need an
exemption order.

The documents show that in submitting the application for an exemption order
as required by the Office of Free Competition, Gramex r.y. has requested the
Office of Free Competition fo confirm that the regular activity of the association
is not regarded a restriction on competition prohibited by section 6 of the Act
on Restrictions of Competition. In case the activity of the association was,
contrary to the applicant’s point of view, deered-to be prohibited by the Act on
Restrictions of Competition, Gramex r.y. has alternately requested the granting
of a permanent exemption order. The Office of Free Competition has denied
both of the above requests. Additionally, the order granted has been restricted to
apply to the mass use of rights.
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The Office of Free Competition has ruled against Gramex r1.y. in those respects
where the requests of the applicant have been refused, i.e. in so far as

a) the Office of Free Competition, diverging from the applicant’s request,
has regarded the regular activity of the applicant association to be price-
fixing prohibited by section 6 of the Act on Restrictions of Competition
and rejected the request for confirmation that there is no need for an
exemption order and that the activity of the association is lawful;

b)  the Office of Free Competition has restricted the validity of the exemption
order to ten years;

¢) the Office of Free Competition has not granted an exemption order for
mass use as regards unowned rights and has excluded the collective
administering of individual rights from the scope of the exempnon order.

Gramex r.y.’s application for an exemption order has therefore in effect been
refused in part. The decision of the Office of Free Competition alpne adversely
affects the legal status of the applicant on the basis that the regular activity and
main purpose of a registered association, which are confirmed and entered in
the public register, are deemed by decision of an authority to be prohibited by
law, Jiable to penalties and a permitted activity only under an exemption order.

The Office of Free Competltchn has not shown grounds for dismissing the
requests of the applicant. The Compeuuon Counc:l l‘ejects the objection raised
by the Office of Free Competition.

2. Assessment of Gramex r.y.’s business with regard to legislation on
competition

2.1 Description of Gramex r.y.’s business

The puspose of Gramex r.y. is to administer and further the rights of
performing artists and recording producers under the law of copyright with
regard to the playing and reproducmg of recordings. In addition to this, the
association monitors developments in copyright legislation in Finland and abroad
and works towards promoting and supposting the development of the music and
recording business. A crucial task for Gramex r.y. is collecting royalties for the
use of recordings and accounting for them to the holders of copyright. Gramex
monitors only the secondary or subsequent rights to use recordings.

Under section 45 of the Copyright Act (404/61) the performance of a written or
artistic work may not be used without the consent of the performing artistona -
record, in a film or in any other device with which it can be repreduced, nor
may it be broadcast or communicated to the public without the permission of the
performer. Section 46 of the Copyright Act stipulates that a record or similar
recording device may not be copied without the consent of the record producer
until 50 years after its recording. Performing artists and record producers
therefore have the sole right to control the copying of the recordiv; under
sections 45 and 46 of the Act.
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According to section 47 of the Copyright Act, performing artists and recording
producers are always entitled to royalties when protected recordings are used in
radio or television broadcasts or in some other public performance for gain.
This, however, differs from sections 45 and 46 of the Act in that it is not sole
right of copyright. Royalty is collected from use in an event which has already
happened nor can the holders of the copyright set conditions for the use. Section
47 of the Act also stipulates that artists who participated in the same
performance can only exercise their rights jointly. Likewise, the performing
artists and recording producer must present their claims at the same time.

Several performing artists participate regularly in the making of one recording.
In addition, the recording can have several producers, In practice, the rights of
the same musical work are divided between several holders of copyright. On the
other band, legal use of recordings requires payment of royalties to each
individual holder of copyright, or acquiring consent to reproduce them from
each individual holder of copyright.

Gramex operates in the primary market with a copyright holder who has made a
contract with Gramex to be a client, with the contents of the contract being
confirmed at a meeting of the association. Under the contract, the client
transfers his/her rights to the royaities to which the client is entitled for the use
of recordings in a public performance, or for the broadcasting of them to the
public, exclusively over to Gramex’s supervision. In addition, the client
transfers his/her right to copy the recordings, or to transfer recorded
performances to a device with which they can be reproduced, and to any other

- such use of the recording, which Gramex's cHents, either directly or through -

their representative companies, decide to transfer over to Gramex’s supervision.
Correspondingly, Gramex commits itself to, among other things, supervising the
said rights and paying over the royalties to the copyright holder following the
provisions for accounting and distribution stated in the contract.

Gramex operates in the secondary market by making royalty contracts with the
users of recorded music, which cover royalties under the Copyright Act for all
the recorded music used. The users of recorded music include radio- and
television-companies, restaurants and discotheques, shops, barbers, bus
companies and theatres.

i'At the end of 1994, a Gramex number had been given to a total of 24,361

artists and 2,701 producers. In 1994 Gramex paid over royalties for 1993 to
7,036 artists and 1,738 producers. At the end of 1994 Gramex’s recording stock
was over 550,000 recorded tracks/pieces. In addition to its Finnish clients,
Gramex represents an extremely high number of foreign clients on the basis of
reciprocal agreements made with foreign affiliated companies. According to the
applicant’s estimate, potential users of recorded music number between 20,000
and 50,000. A mass market for both the holders of copyright and the users of
music is therefore involved.
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It is characteristic of (Gramex’s business that it functions in the role of
intermediary between individual copyright holders and users of recorded music.
Gramex accumulates the copyrights of individual copyright holdets, combines
them into a coherent package by bundling the rights together and sells the
package to the users of music. Conversely, Gramex charges the users royalties
and pays these over to the copyright holders. Gramex is thus a chaanel via
which supply from copyright holders meets demand from the users of recorded
music. In the absence of an organisation like Gramex, the individual users of
music would have to negotiate directly with the individual holders of copyright.

2.2 International practice

Both the Office of Free Competition and Gramex have delivered to the
Competition Council a report on intemnational practice with regard to the
position of copyright organisations in respect of copyright legislation.

The collective administering of copyrights has been organised also in most
member states of the Buropear Union in a manner corresponding to that in
Finland. The national legislation of most member states of the EU contains a
prohibition on cartels comparable to section 6 of the current Finnish Act on
Restrictions of Competition.

The report delivered by the litigants refers to the fact that in member states of
the EU copyright organisations have been treated as distribution ozganisations

market position with regard to the market for copyright holders and users.
Regulations prohibiting misuse of a dominant market position have therefore
been applied to the most apparent wrongs. There is no mention in the reports
that a single member state of the BU would consider that copyright
organisations carrying on the collective administering of copyrighis require an
exemption order from the prohibition on cartels. The Supreme Court of the
United States for its part has considered that the collective administering of
copyrights under open licences is not to be deemed a price-fixing cartel which
would be prohibited per se.

In the Buropean Court of First Instance, article 86 of the Treaty of Rome
prohibiting misuse of a dominant market position has been applied to the
activity of copyright organisations, when misuse has been revealed. In such
cases the interpretation has paid particular attention to the balance between the
rights of copyright holders and the requirements of efficient administering of
copyrights (BRT vs SABAM, 127/73, 1974, page 313) /égajngL_J__thatm
soluuon is found in the practice of the Euro Court of Justice in

cfure of the collectiveadministering of copyrights would med
centrary fo section 1 of article 85, and an arrangement within the meaning of

sectio icle 85 thus requiring ai exemptiomn OFder. AITangements TieCessary
or the widespread use - yright profection and for the effective

exercise of rights have been considered permissible.
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In the case Ministere Public vs Toumier (395/87, 1989, page 2521) the
European Court of Justice has specifically stated that the activity of copyright
organisations serves a Jegitimate purpose in endeavouring to protect the rights
and interests of their members in relation to the users of recorded music.
Agreements made with the users for this purpose cannot be regarded as
restricting competition as meant in article 85 except when a disputed
organisation goes further than is necessary to fulfil the said legitimate purpose
(sections 30 and 31 of the ruling).

In the case mentioned it was considered that reciprocal agency agreements
between the copyright organisations of different countries concerning
programmes do not in themselves restrict competition in a manner that would
bring them within the scope of section 1 of article 18. The interpretation would
be different if access were denied to the market for users of music in another
member state by the sole ownership condition contained in the reciprocity
agreements, or otherwise unreasonably. On the basis of the practice up until
now, the application of article 85 may become appropriate in special situations
where, in the case of a certain product, the structure of the market is such that
companies involved in the arrangement have in practice the prerequisites to
negotiate about royalties also directly with a user group.

The foreign material delivered to the Competition Council by the Litigants
suppotts the applicant’s concept that the collective administering of copyrights
through organisations created for that purpose is not in fact price-fixing that
requires an exemption order. The Office of Free Competition has not
established anything more of principal than special reasons associated with
specific features of the Finnish-market that would be grounds for interpreting -
the Finnish Act on Restrictions of Competition in a2 manner deviating from
international practice.

2.3 Assessment of the collective administering of music copyrights carried
on by Gramex r.y with regard to the Act on Restrictions of Cempetition

In the government proposal (HE 162/1991 vp. page 10) conceming the Act on
Restrictions of Competition it has been stated that the prohibition in section 6 of
the said Act means both the specific agreements of companies, or comparable
joint understandings, as well as the decisions, or corresponding arrangement, of
joint organs and joint associations of companies which restrict use at the
horizontal level of the means of competition for companies. The decisive factor
in the Competition Court is the actual purpose of the arrangement and its effect
on the market, not the legal form given to it.

Gramex 1.y.’s business idea is to accumulate the individual rights of copyright
holders into one package and sell them to the users of the rights, The individual
clients of Gramex r.y. cannot alone offer the users of the protected works the
same commodity as Gramex. The collective administering of copyrights handled
by Gramex must be regarded as creating a new commodity, which clearly
differs in content from the commodity which an individual copyright holder
could offer users.
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Another significant fact in the case is that, as far as mass rights are concemed,
complete and effective utilisation of copyrights is not possible without
intermediate organisations operating between the copyright holder market and
the user market. Cessation of the collective administering of copyrights would in
practice make it necessary for each copyright holder to negotiate separately with
the users of the rights. Music is played in thousands of places. In addition, it is
recorded on tapes and discs, recorded for use in films, advertisements and for
use by radio- and television companies. Individual copyright holders do not have
the technical opportunities to oversee the utilisation of their rights nor the
econormic prerequisites to negotiate with all the users of them. The users of
music are not able to agree about royalties directly with the artists, Agreement
about royalties directly between the users and the copyright holders would
require such a large number of individual contracts that it must be considered an
unrealistic alternative to the present arrangement for reasons of cost. No ‘
realistic alternative to the collective administering of copyrights, using present
technology and ensuring the effective utilisation of copyrights, has been
presented.

The Copyright Act contains a number of provisions which refer to associations
tending to the collective administering of copyrights. Under section 47 of the
Copyright Act performing artists and recording producers are entitled to
royalties for the playing of protected recordings in radio and television
broadcasts and in a public performance for the purpose of gain. According to
section 47, artists who participdted in the same performance can only exercise
their rights jointly. Likewise, the performing artists and recording producer

.- must present-their-claims at the- same-time: In-practice; the righits of several

copyright holders are regularly attached to only one track/piece. The premise in
the legislative history of the Copyright Act (HE 161/1990 vp pages 25-26) has
been that the royalties meant in section 47 that are paid for the use of
recordings can be levied collectively through Gramex r.y. Other provisions in
section 47 of the Copyright Act, or elsewhere in the Act, do not éxclude or
prevent application of the Act on Restrictions of Competition to the activity of
copyright organisations. The content, intention and effects of the Copyright Act
must for their part, however, be subject to interpretation in assessing whether
the collective administering of copyrights is an activity prohibited by section 6
of the Act on Restrictions of Competition.

The commodity offered by Gramex differs significantly from the rights of use -
controllable by individual copyright holders for their own works. From the point
of view of the user group, the value added by the product Gramex offers is in
its ease of use and the completeness of the available programmes. Royalties are
paid through Gramex to thousands of individual copyright holders. The rights of
one performing artist or producer is thus of little consequence in the
reproduction of recorded music or its public performance. The issue is a
genuinely new product created by packaging rights. This could be called the
mass use of works because an individual artist, or a group of artists that have
jointly produced a certain work, are not able to offer users a commodity
equivalent to that offered by Gramex. Gramex’s clients and Gramex therefore
offer a different product. Competition between the performing arfists who are
Gramex’s clients and producers occurs at a different stage of production to that
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in which Gramex operates. When individual copyright holders do not, do not
endeavour, or are not even able, to offer the same, or even a comparable,
product and service as Gramex, the issue is not that of horizontal collaboration
between copyright holders as it is deemed to be in the ruling of the Office of
Free Competition,

An alternative assessment of the legal position concerning competition can be
relevant in situations where a limited number of traders through an agresment,
or other common understanding, restrict competition between themselves, for
example by channelling their sales through the same distribution company when
the said traders also have the prerequisites to market their products directly to
the customers (Valio Oy, d:o 7/359/93; ruling of the Competition Council
2,12.1993). The case now under review differs from the situation involving
Valio Oy's application for an exemption order, where a limited aqumber of
traders participated in an agreed arrangement and where the functioning of the
market did not require an intermediary organisation like Gramex. The copyright
holders represented by Gramex r.y do not in practice have the opportunity to
negotiate with the users, while in the Valio case joint venture dairies had full
opportunities to agree on prices and other terms of delivery without an
intermediary company. Application of section 6 of the Act is not excluded in
such cases where competition between co-owners is restricted on the horizontal
level through a joint distribution organisation, Should a cartel be associated with
Gramex's distribution activity, which is in itself permissible, or be maintained
in conjunction with it or by means of it, the Office of Free Competition could
review such procedures separately.

Gramex must be deemed an independent trader, which itseif determines the
level of royalties levied and other conditions of contract. A vertical customer
relationship exists between Gramex and the copyright holders whe lLiave
authorised Gramex as their proxy. The basic structure of the collective
administering of copyrights cannot thus be regarded as the collaboration between
traders operating within the same stage of production meant by section 6 of the
Act on Restrictions of Competition, which would require an exemption order
under section 19 of the Act. Should also carte] activity be associated with its
distribution activity, in itself permissible, the Office of Free Competition can
review such procedures separately.

The Office of Free Competition has itself decided on the interpretation above in
the case concerning Kopiosto r.y. The character of the business - collective
administering of copyrights - is basically the same in Gramex and in Kopiosto.
The Office of Free Competition has not established justifiable grounds with
respect to legislation on competition for the different treatment of Gramex r.y.
With regard to the business of both organisations, it is pivotal that the clients of
the association are not able to offer the commodity or service produced by the
association. The fact that Kopiosto's clients are to a larger extent associations
than Gramex’s clients or that the commodity offered by the orgasisations is not
exactly the same, does not justify an interpretation by the Office of Free
Competition which deviates from different and earlier practice of what
constitutes the essential elements of section 6 of the Act on Restrictions of
Competition,
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Section 3 subsection 2 of the Act on Restrictions of Competition deems a
dominant market position to be a trader or an association of traders who have an
exclusive right, throughout the country or in a certain area, or other such
dominant position in a certain commodity market, that it can control the price
level or terms of delivery of the commodity, or otherwise affect the conditions
of competition in a certain stage of production or disttibution. Gramex r.y . has
an actual monopoly in administering the copyrights of musical artists in Finfand.
Gramex r.y. must therefore take section 7 of the Act on Restrictions of
Competition, which prohibits misuse of a dominant market position, into
consideration in its business activities. Misuse is prohibited in both the
relationships between Gramex and the copyright holders it represents as well as
in the relationship between Gramex and the users of protected works, The
Office of Free Competition can intervene in Gramex r.y.’s business activities
under section 7, if there is apparent cause. :

3. Conclusion
The Competition Council reverses the ruling on the exemption order made by
the Office of Free Competition on 2 January 1995. As Gramex r.y. does not

need an exemption order, the rendering of more juridical pronouncements is
moot.

4. Appeal
Under section 21 of the Act on Restrictions of Competition, this ruling canno:
be appealed.

Helsinki, the 5th day of October 1995
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