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1. Introduction

Working on my survey on “The Right of Freedom of Association”, which was 
completed in November 1997,1 realised that freedom of religion in general, and 
freedom of religious associations in particular, cpnstitute special problems in several 
member states. I therefore decided to study these issues in more detail in a separáte 
survey.

The right to freedom of thought, conscience and religion is one of the fimdamental 
human rights enshrined in many intemational human rights documents.

As stated by the European Court of HumanRights “it is one of the foundatipns of a 
‘democratic society’ ... It is, in its religious dimensiön, one of the most vital elements 
which makes up the ídentity of believers and their conception of life, but it is also a 
þrecious asset for atheists, agnostics, sceptics and the unconcemed. The pluralism 
indissociable from á democratic socieíy, which has been dearly won over the centuries, 
depends on it. While religious freedom is primarily a matter of individual conscience, it 
also implies, inter alia, freedom to “manifest [one’s] religion”. Bearing witness in 
words and deeds is bound up with the existence of religious convictions” .2

The right to fireedom of religion is closely connected with other fundamental human 
rights, such as the right to freedom of expression, the right to freedom of association, 
the right to marry and to found a family, and the right of parents to ensure the 
educatíon and teaching of their chiidren in confórmity with their own religious and 
philosophical convictions.

Freedom of thought, conscience and religion is, in principle, an absolute right andnot 
subject to any limitations. The provisions on these rights in intemational and national 
human rights documents are to be considered a protection from state interference. 
However, manifestations of religion or belief can, under certain circumstances, be 
subjected to limitations by the state.

The State also has certain responsibilities in actively protecting reiigious associations. 
firom private offences. The European Commission ofHuman Rights observed for 
example in 1980 that a campaign of harassment of a church or a religious group 
instigated by prívate individuals could entail State responsibility if the authorities 
tolerate this behaviour^.

The question of fireedom of religion and religious associations, in a broader sense, 
implies in practice such issues as:



a. The relationship between state and church

b. Ruíes for registration of religious associations

c. The legal status of religious associations

d. Authorisation to perform marriages of civil validity

e. Firiancing by the state of activities of religious associations

f. Tax reguiation

In the CBSS member states the relationships between the state and the religious 
associatións (churches) are very different and the general Íegal framework varies 
considerably.

Those member states whose goveming systems for decades have been secular in 
principle, are now experiencing a revival of religious life, and sonle ofthem feel a need 
to elaborate the rules regarding religious associatións. In all member statés the 
missiónary activities of foreign religious movements presents a challenge to the 
traditional religious associations (churches) in the country and to the state authorities. 
Furthermore, several of our countries are niarkedly less homogeneous from a reíigious 
point of view than they were a few decades ago.

The purpose of this survey is-to examine the implementation of the right to freedom of 
religion and religious assóciatioiis in the législation ofthe member states. I do not 
intend to specify concrete or alleged violations of intemational conventions or national 
iegislation. I have instead decided to focus on the structure of the nationaí Iegislation 
and this legislation’s relation tó intemational obligations in order to seéhow 
discrimination as well as unnecessary and hindering bureaucratic measúres can be 
avpided in the field of fireedom óf religion. Especiaily seen in the context of our 
changing societies our commón aim should be to ensure that legislative norms and 
their practical implementation respect the fireedom of religion, also under these new 
circumstances.

2. International Human Rights Instruments

Under intematíonal human rights law, the right to freedom of religion, as mentioned 
above, is considered a fundamental human right



This right is embodied in the Universal Declaration of Human Rjghts of 1948 in its 
Article 18 which stipulates:

Everyone has tke right to freedom o f thought, conscience and religion; this right 
includes freedom to change his religion or belief and freedom, either alone or in 
cofhmunity with others and in public or privaté, to manifest his religion or belief in 
teaching, practice, worship and observance.

The European Convention on Human Rights of 1950 in its Article 9 stipulates:

1. Eyeryone has the right to freedom o f thought, conscience and religion; this right 
incíudes freedom to change his religion or belief andfreedom, either alone or in 
commimity with others and in public or private, to manifest his religion or belief in 
wörship, teaching, practice and observance.
2. Freedom io manifest one ’s religion ór beíiefs shall be subject only to such 
limitatiohs as are prescribed by law and are necessary in a democratic sóciety in the 
interests o f public safety,for protection o f public order, health or morats, orfor the 
protection o f the rights andfreedoms o f others.

Thus, the ECHR introduced a provision conceming the possibility of limiting the 
freedom to manifest one’s relígion,

The UN Intemational Covenant on Civil ánd Political Rights of 1966 in its Article 18 
furthermore introduced a provision on non-coerciön in connection with the freedom of 
religion:

1. Everyone shall have the right to freedom o f thought, conscience and religion. This 
right shall include freedpm to have or io adopt a religion or belief ofhis choice and 
freedom, either individually or in community with others and in public orprivate, to 
manifesthis religion or beliefin worship, observance, practice and teaching.
2. No one shall be subject to coercion which would impair his freedom to have or to 
adopt a religion or beliefofhis choice.
3. Freedom to manifest one fs religion or beliefs may be subject only to such limitations 
as are prescribed by law and are necessary to protect public safety, order, health, or 
morals or thefimdamental rights andfreedoms of others.

The Covenant inits Articie 20 (2) also prohibits religious discrimination:

Any advocacy o f national, racial or religious hatred that constitutes incitement to 
discrimination, hostility or violence shall be prohibitied by law.

Art. 27 of the Cóvenant concems, i.a., persons belonging to religious minorities:



In those States in which ethnic, religioits or linguistic minorities exist, persons 
belonging to such minorities shall not be denied the right, in community with the other 
members o f their group, to enjoy their own culture, to profess andpractise their own 
religion, or to usé their own language.

In 1993 the UN Human Rights Committee prepared a General CQmment (no. 22) to 
these articles with an extensive interpretatiön of their content and meaning (see annex 1 
to this survey), I address especially the relationship between the state and a particular 
church or rellgion. Thus in its paragraph 2 it states, i.a., that

Article 18 is not limited in its application to traditional religions or to religions and 
beliefs with institutional characteristics or practices analogous to those o f traditional 
religions. The Committee therefore views with concern any tendency to discriminate 
againstany religion or belieffor any reasons, including thefact thát they are newly 
established, or represent religious minorities thaí may bé the subject ofhostility by a 
predominant religious community.

Paragraph 9 of the General Comment states, i.á., that

Thefact that q religion is recognised as a Státe reiigion or that it is established as 
official or traditional or that its followers comprise the majority o f the population, 
shall not result in any impáirment ofthe enjoyment o f any of the rights under the 
Covenant, including articles 18 and 27, nor in any discrimination against adhererits o f 
other religions or non-beliévers.

Paragraph 10 of the General Comment states the foilowing:

Ifa  set ofbeliefs is treated as official ideology in Cönstitutions, statutes, proclamations 
o f the rulingparties, etc., ór in actual practice, this shallnot result in any impairment 
o f the freedoms under article 18 or any other rights recognised under the Covenant nor 
in any discrimination against persons who do not accept the official ídeology or who 
oppose it.

Finally, the General Comment in its paragraþh 8 states, i.a., that

The Committee observes that the concept o f morals derives from many social, 
philosophical and religious traditions; consequently limitations on the freedom to 
manifest a religion or belieffor the purpose o f protecting morals must be based on 
principles not deriving exclusively from a single tradition.
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The UN Declaration on the Elimination of All Forms of Intolerance and of 
Discrimination Based on Religion or Belief of 1981 in its Article 1 repeats the wording 
of Articie 18 of the Covenant, the ónly change being thát “(T]his right shall include 
freedom to have a religion or whatever belief of his choice In Article 6 the 
Declaration states that “[T]he right to freedom of thought, conscience, religion or belief 
shall include, iníer alia, the follöwing freedoms:

(a) To worship or assemble in connection with a religion or belief, and to establish and 
maintain places for these purposes;
(b) To establish and maintain appropriate charitáble or humanitarian institutions;
(c) To make, acquire and use to an adequate extént the necessary articles and 
materials related to the rites or customs o f a religion or belief;
(d) To write, issue and disseminate releyantpublications in these areas;
(e) To teach a religion or belief in places suitable for these purposes;
(f) To solicit and receive voluntary financial andother contributions from individuals 
and institutions;
(g) To train, appoint, elect or designate by succession appropriaíe leaders called for by 
the requirements and standárds of any religion or belief;
(h) To observe days öfrest and to celebrate holidays and céremonies in accordánce 
withtheprecepts o f one’s religion or belief;
(i) To esiablish and maintain communications with individuals and communities in 
matters o f religion and belief at national and international levels. ”

The UN Declaration 6n the Rjghts of Persons Belongins to Natiorial or Ethnic.
Religious and Linguistic Minorities of 1992 establishes théir right “to enjoy their own 
culture, to profess andþractice their úwn réligion, and io use their own language, in 
private and in public, freely and without interference or arry form o f discriminatiorí'.

In the Docúment of the Copenhagen Meeting of the Conference on the Humán 
Dimension of the CSCE of 1990 the participating states reaffirm in Article 9.4. the 
right of everyone tó freedom of thought, conscience and relígion, underlining that 
u[T]he exercise o f these rights may be subject only to such restrictions ás are 

prescribed by law and are consistent with intemational standards ”

The freedom of the individual to profess and practice religion or belief is provided for 
in such instruments as, the Conference on Security and Co-operation in Europe 
(CSCE): TheFinal Act Helsinki of 1975, Articie VII öf which stipulates that “the 
participating states will recognize and respect the freedom o f the individual to profess 
andpractice, alone or in community with others, religion or belief acting in 
accordance with the dictates ofhis own conscience”, and in The Concíuding Document 
of the Vienna Meeting of 1989. which stipulatés in its Article 16 that “m order io 
ensure the freedom o f the individual to profess and practice religion or belief the 
participating States will, inter aiia,



- grant upon their request to communities ofbelievers, practicing or preparedto 
practice their faith within the constitutional framework o f their States, recognition o f 
the status provided for them in their respective countries;

- respect the right ofthese religious communities to:

- establish and maintain freely accessible places of worship or assembly;
- organize themselves according to their own hierarchical and institutional structure;
- select, appoint and replace their personnel in accordance with their respective 
requirements and standards as well as with any freely accepted arrangements between 
them and their State;
- solicit and receive voluntary financial and other contributions ”

The Parliamentarv Assemblv of the Council ofEurope. following a debate in the 
Assembly on religious tolerance in a democratic society on 2 February 1993, adopted 
Recommendation 1202 (1993) on this subject. The Récommendation states, inter alia, 
the following:

7. It is a matter of concern that in numerous countries there has been a renewed 
occurrence of xenophobia, racism andreligious intolerance.

14. The universal importance ofreligious freedom, enshrined inArticle 18 o f the 
Universál Ðeclaration o f Human Rights artd guaranteed in Article 9 ofthe European 
Convention on Human Rights, has to be reaffirmed. Thisfreedom is rooted in the 
dignity ofman and its realisation implies the realisation ofafree, democratic society.

15. The secular state should not impose any religious obligations on its citizens. It 
should also encourage respect for all recognised réligious communities and ease their 
relations with society as a whole.

A year earlier, in February 1992, The Parliamentary Assembly had adopted 
Recommendation 1178 (1992) on sects and new religious movements, stating, inter 
alia, the following:

5. [The AssemblyJ considers that the freedom o f conscience and religion guaranteed by 
Article 9 o f the Europeán Convention on Hurnan Rights makes major legislation on 
sects undesirable, since such legislation might weli interfere with this fundamental 
right and harm traditional religions.

6. It considers, however, that educationál as well as legislative and other measures 
should be taken in response to the problems raised by some ofthe activities o f new 
religious movements.



7. To this énd, the Assembly recommends that the Committee o f Ministers .calls on the 
member states ö f the Council ofEurope to adopt the following measures:

v. Existing legislation concerning the protection of children should be more 
rigorously applied. Additionally, those belonging to a sect must be informed

that they have the right to leave;

vi. Persons working for sects should be registered with social welfare bodies 
and guáranteed social welfare coverage, and such social welfare provision

* should also be availabe to those deciding to leavethe sects.

The right to freedom of thought, conscience and religioíi is enshrined in the most 
importaint intemational human rights instruments. As mentioned above, these rights are 
not subject to any limitations, while manifestations of religiön or belief- as appears 
fi*om several provisions quoted ábove - can be subjected to limitations by the state 
urider two circumstances, i.e. íf they are prescnbed by Iaw and if they are necessary in 
a dernocratic státe in the interests of públic safety etc.

So far, there are no legally binding intemational human rights instruments especially 
elaborated to deal with the right to freedom of religion. However, the UN has reached a 
ffigh íevel in the setting standards coriceming the right to religious liberty with the 
adoption of the above quoted Declaration on the Elimination of All Forms of 
Intolerance and through the Discriminátion Based ori Religion or Belief of 1981 arid 
the General Comment of the Human Rights Committee of 1993 to the Intemational 
Covenant on Civil and Political Rights of 1966.

Furthermore, the scope of Article 9 of the European Convention on Human Rights has 
been clarifíed by the European Commission öf Human Rights through a number of its 
decisions, whereas the decisions of the European Court ofHuman Rights only play a 
minor part as a source of interpretation with regard to Article 9.4

3. Deflnitíon of Terms5

3.1 “Religion”

It is important to underline that there is no generally accepted definition of the concept 
of “religion” or “beliefNeither do intemational human rights instrumerits offer any 
definition of the term. However, the concept has been clarifíed to some exterit through 
interpretation by intemational human rights bodies.
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The United Nations Special Rapporteur on Religious Intolerance, Elizabeth Odio 
Benito, has in a study from 19896, refrained from attempting to define “religion” but 
has pointed out that “religion” can be described as “an explanation of the meaning of 
life and how to live accordingiy”.

In its General Comment to the ICCPR, Articie 18, the UN Human Rights Conunittee 
states in para. 2 that “Articíe 18 protects theistic, non-theistic and atheistic beiiefs, as 
well as the right not to profess any religion or belief. Xhe terms belief ánd religiön are 
to be broaidly construed. Article 18 is not limited in its application to traditional 
religions or to religions and beliefs with institutional characteristics or practices 
analogous to those of traditional religions”.

The Human Rights Commission and Court of the Council ofEurope have seldom 
discussed the nature and scope of the terms “conscience” and “belief’ under Articie 9 
ofthe European Convention on Human Rights, nor have they ever addressed any 
difference between the two terms. The Strasbourg organs generaily accept an 
applicant’s representation that a given idea or intellectual position is a matter of 
“conscience” or “belief’ for that individual appiicant. Thus, in a decision of 1978, the 
Commission found that pacifism as a philosophy falls within the ambit of Article 9.

Applicants to the European Human Rights Court have invoked the “religion” clause of 
Article 9 more often than the “thought, conscience or belief’ clauses, and the Courthas 
declared the importance of Article 9 generally and freedom of religion in particular as 
crucial to democratic society as envisioned by the Convention, and as stated in the 
judgement quoted Ín the introductiön to this survey.

The Strasbourg organs have not specifically addressed the attributes of “religion” fór 
Article 9 purposes, nor does the case-iaw clarify what those áttributes might be.

3.2 “Practice óf Religioa”

As appears from the intemational standards quoted in chapter 2, the right to freedom of 
religion includes freedom to have whatever religion or beiief of choice, and freedom, 
either individually or in community with others and in public or private, to manifest 
religion or belief in worship, observance, practice and teaching.

It has, however, been debated whether the term “practice” covers every act motiyated 
or influenced by religion or belief. In the “pacifism” case mentioned in chapter 3.1, the 
European Human Rights Commission, while recognising pacifism to be protected 
under Article 9 of the ECHR, stated that “[T]he term “practice” as employed in Article 
9(1) does not cover each act which is motivated or influenced by a religion or a belief. 
It is true that public declarations proclaiming generally the idea of pacifism and urging 
the acceptance of a commitment of non-vioience may be considered as a normal and
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recognised manifestation of a pacifist belief. Howevér, whén actions óf individuals do 
not actually express the beiief concemed, they cannot be considered to be as such 
protected by Article 9 (1), even when they are motivated or influenced by it” 3  In other 
words, the applicability of Article 9 requires that the opinion which is expressed 
reflects the belief or conviction óf the person who puts this opinion forward.

It is obviously necessary to draw this distinction between actions expressing the belief 
concemed and actions influenced or motivated by this belief, but it is difficult to see 
where this line shóuld be drawn.

In its General Comment tó the ICCPR, Article 18, the UN Human Rights Committee 
states in paragraph 2 that the freedom to mánifest religión or belief in worship, 
observance, practice and teaching encompasses a broád range of acts, Thus, e.g., “the 
practice and teaching of religion or belief includes acts integral to the conduct by 
religious groups of their basic affairs, such as, inter alia, the freedom to choose their 
religious leaders, priests and teachers, the freedom to establish seminaries or religious 
schoöls and the freedom to prepare and distribute religious texts and publications”.̂

3.3?‘ToIerancé” &ná “Freedom”

In connection with the right to freedom of religion the term “tolerance” oflen occurs. 
The meaning of the terms “íreedom” and ‘'tolerance” has been discussed within the 
framewörk of the United Nations and the Council ofEurope on several occasions, and 
it has been accépted that the term “tolerance” means acceptance by individuais of the 
rights of other individuals to hold different views. On a higher level, the question of 
toierance between reíigions plays a significant role. ThUs, in an Explanatory 
Memorandum, Mrs Fischer, the President of the Parliamentary Assembly of the 
Cöuncil of Europe stated: “It máy seéin surprising, it is certainly sad, but the most 
difficult area in which to fínd röom for religious tolerance is betweén the religions 
them selves” .9 Therefore, the Parliamentary Assembly in its Recommendation 1202 
(1993) on religious tolerance m a democratic society stressed that “[T]he question of 
tolerance between religions has to be further developed”, and that “[Tjhe three 
monotheistic religions (Judaism, Christianity and Islam) should be encouraged to give 
greater emphasis to those basic moral values that are essentially similar and tolerant”.

Recommendation 1202 (1993) also states the foilowing: “The universal importance of 
religious freedom, as enshrined in Articlé 18 ofthe Universal Ðeclaration of Human 
Rights and guaranteed in Article 9 of the European Convention on Human Rights, has 
to be reaffirmed. This freedom is rooted in the dignity of man and its realisation 
implies the realisation of a free, democratic society”. *• “The secular state should not 
impose any religious obligations on its citizens. It should also encourage respect for all 
recognised religious communities and ease their relations with society as a whole”.



The term “freedom” involves the state, placing responsibilities on it, especially the 
obligation to guarantee religious liberty and to ensure that any discrimination on 
religious grounds is proscribed by domestic law, satisfying the provisions of 
intemational law. As Mrs Fischer put it in the above mentioned Memorandum: “The 
secular and democratic state is essentially a neutral instrument. It is neither for nor 
against any particular religion or non-religion. It can ensure fair play, simply by 
redressing abuse, or it can intervene, restrictively or positively”, M

4. The Legal Status of Relígious Associations

4.1 The Right to Association

A very important aspect of the right to fireedom of religion is the right for a group to 
organise as a church oras a religious community and to be recognised, de facto or de 
júre, as such by others, especially public authorities. This right, which can be seen as 
part of the right to manifest one’s religión in community with others, is not explicitly 
mentioned in the intemational human rights provisions on freedom of religion; it is 
connected with the right to freedom of association.

The right to freedom of association has been given the following definition by the 
European Commission on Human Rights: “A general capacity for the citizens to join 
without interférence by the state in associations in order to attain various ends”.

An, indication of the interrelationship between the right to freedom of religion and the 
right to freedom of association has aiso cpme from the Européan Court of Human 
Rights which has treated the freedoms set forth in Article 9 of ECHR as elements of 
Article 11 (on the right to freedom of assembly and association). The Court also found 
that a violation of Article 9 constituted an additional argument for the fmding of a 
violation of Article ll.H-

4.2 Definition of a Church

A church is an organised religious community based ön identícal or at least 
substantially similar v i e w s . ^  xhe right to freedom of religion has not only an 
individual but also a collective cháracter. Thus it is important to note that a church has 
its own right to manifest its religion. * 3

It has been debated whether a church can lodge petitions under the European 
Convention on Human Rights. According to the European Commission of Human
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Ríghts, it is artificial to make a distinction between a church and its members, since 
churches act on behalf of their members. In consequence of this it has accepted that a 
church body or an association with a religious or philosophical object is capable of 
ppssessing and exercising the rights contáined in Article 9 (1) of the ECHR in its own 
capacity as representative for its members. This entails that a church can lodge 
complaints under the ECHR.14

5, The Right to Freedom óf Religion and of Reiigious Associatlon in the CBSS 
Member States

The situation in the member states is examined with regard to the following issUes:

1. The Right to Freedom of Religion and the Relationship between Staté and Church
2. Rules for Registration ofReligious Ássöciátions on State (Federal) and/or Local 
Level
3. The Legal Status of Religious Associations
4. Authorisation to Perform Marriages of Civil Validity
5. Financing by the State of the Activities of Reíigious Associations
6. Tax Regulation
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5.1 DENMARK

5.1.1 The Right to Freedom of Religion and the Relationship between State and 
Church

In Denmark the right to fireedom of religion is protected by virtue of the Constitution 
and mtemational instruments.

The general provisions of the Danish Constitution of 1849 as amended in 1953 
conceming the right to freedom of religion are Articlés 67,68 and 70. These provisions 
are supplementary to the protection implied in Articie 77 conceming the right to 
freedom of expression, Article 78 conceming the right to freedom of assocíation and 
Article 79 conceming the right to fireedom of assembly. Furthermore, the Constitution 
contains provisions which establish and regulate the Danish Folk Church (Art. 4, 6 and /
66).

5.1.1.1 State and Church

Article 4 of the Constitution states that the Evangelicai Lutheran Church is the 
Established Church (the Folk Church) and that, as such, it shall be supported by the 
State. According to Article 6, the King (or the Queen) must be a member of the 
Evangelical Lutheran Church.

Articlé 66 contains a ciause, which stipulates that the constitution of the Estabiished 
Church is to be laid down by Statute. This clause was set out in the first Danish 
Constitution in 1849, but until this date there is no special constitution for the Folk 
Church. The relationships of the church are regulated in various administrative acts.
The aim of Article 66 was to establish a constitution and a regulation of the Folk 
Church, which separates it from the rest of the public administration. This was seen as (
an important part of the establishment of religious liberty. However, the proposed 
autonomy of the Foik Church has never been established, and it is Ín many ways still 
closely linked to the state. Because of its special status, i.e. the legality of its 
administration being based on Article 66 of the Constitution, it has never been under 
and is still outside the control of the Danish Parliament. This is of course, with the tacit 
consent of the Parliament

Neither has the matter of religious communities, dissenting from the Folk Church, been 
regulated by law, as prescribed in Article 69, the promissoiy clause which was also set 
out in the 1849 Constitution. The conditions of religious minorities have been regulated 
through administrative acts and by administrative practice of various authorities 
without proper title in law and without parliamentaiy control. This has resulted in a 
rather incoherent regulation of the conditions of religious minorities, which suffers 
from non-transparency.
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5.Í.1.2 Freedom of Religion

Freedom of religion is guaranteed by Article 67 of the Constitution conceming the 
freedom of worship:

Tfie citizens shall be entitled to form congregations for the worship o f God in a manner 
consistent with iheir convictions, providéd that nothing at variance with good mórals 
or public order shaíl be taught or done.

The expression “cítizens” is to be understood as covering both Danish and foreign 
citizens. The expression “congregations” covers a special right to freedom of 
association as well as freedom of assembly. Article 67 precludes not only a ban against 
religious associations but also aprohibition of bans against assemblies of religious 
assocíations. uThe worship of God” is nót to be únderstood only as Christian worship, 
but also e.g. Islamic worship, and there can be little doubt that it must be interpreted so 
as to comprise both monotheistic and polytheistic worship. On the other hand, it is 
clear that anti-religious associations are not protected by this provision.

According to Article 68 of the Constitution:

’ -t  ' t ' ' iNo one shall be liable to make persönal contributions to any denomination other than
the one to which he adheres.

Members of the Danish Folk Church pay a tax to the church, which is collected by the 
state. People become members of the Folk Church when they are christened there, but 
membership can be renounced by forwarding a fonn of renouncement to the clergyriian 
in the parish of residence. However, the church taxprovides only part of the money 
used to support the Folk Church. The rest is paid by the state budget. Thus, “personal” 
in this Article ís interpreted in such a way as to not include the income taxes, paid by 
everybody. Thus all taxpayers thus indirectly contribute to the Folk Church even ifthey 
are not members.

In 1996, the church tax provided 78.5% of the total income of the Folk Church, while 
the state subsidies granted in the annual state budget made up 12% of its income. The 
major part of the state subsidies are used to pay 40% of the wages of the ministers of 
the Folk Church.

The right to freedom of religion is also elaborated in Article 70 of the Constitution:

No person shall for reasons ofhis creed or descent be deprived o f access to complete 
enjoyment o f his civic andpolitical rights, nor shall he for such reasons evade 
compliance with any common civic duty.
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Article 70 seeures that the state does not deprive any individual of his eivic and 
political ríghts due to his religious conviction. On the other hand it states that the 
individuaí cannot be exempted from his civil duties due to his religious conviction. 
However, Article 70 does not exclude the legislative power from niaking exemptions 
from civil duties, when a duty is in conflict with a person’s religious conviction, e.g. 
ex;einption from compulsory military service being conditional on theindividuars 
participation in altemative civil service.

Pertinent to the protection of the right to freedom of religion is Articie 71,1 of the 
Constitution conceming personal integrity:

Personal liberiy shallbe inviolable. No Danish subject shall in any mamer whatever 
be depriVed ofhis liberty because ofhis poíitical orreligious convictions or because o f 
his descent

5.1,2. Rules for Registration of Reiigious Associations ón State (Federal) and/or 
Local Levei

As appears from par. 5.1.1.1 there are np laws directlý conceming the registration or 
recognition of religious associations. However, in the period from the adoption of the 
first Constitutipn in 1849 until 1969, the Ministry of Ecclesiastical Affairs held the 
practice of offícially recognising some religious communíties -  though far from all.
This was done by way of a Royal Decree.

The legai effect of this recognition wás that the state commits itself to give the 
ministers of these religious communities authörisation - on application in each case - to 
perform ecclesiastical acts, such as christenings and marriages of civil validity. They 
were authorised to kéep the church register, which was and still is the official register 
of all births and deaths in Denmark, irrespective of whether the person is question is or 
is not a member of the Folk Church.

The religious communities recognised by Royal Decree are the following:

The Roman-Catholic Community
The Jewish Community
The Reformed Community in Fredericia
The French Reformed Community in Copenhagen
The German Reformed Cömmunity in Copenhagen
The Methodist Community
The Baptist Commvmity
The Orthodox Russian Church Community in Copenhagen
The Norwegian Community at the Church of King Haakon in Copenhagen
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The Swedish Gustav Association in Copenhagen
The Community at St. Alban’s English Church in Copenhagen.

In 1969 the þractice of recognition was abandoned. The Ministry of Ecclesiastical 
Affairs no longer found it necessary to uphold thispractice, asa new Marriage Act was 
adopted according to which church weddings having civil validity can také place not 
only in the Foik Church and the recognised communiíies, but also “in other religious 
communities when one of the p&rts beíongs to the religious community, and the 
religious community has ministérs who are authorised by the Minister of Ecclesiasticai 
Affairs to celebraté weddirigs”.

Since then the recognition by the Ministry of Ecclesiastical Affairs of an assembly or a 
community as a religious community has taken place by giving one of the ministers of 
the religious community authorisation to celebráte weddings with civil validity.

The défmition of a religious community is to be found in the trctvaux préparatoires öf 
thé Marriage Act: "... that it is a genuine religious community in the nörmal sense of 
this word, i.e. nöt only a religious “moveméftt” ör a religious ör philosophical society, 
but an association or assembly (a religiöus community), whose primaiy aim is worship 
of God-(cult) according to an elaborated téaching and ríte”.

.35

When determining whether á religious commuiiity was a genuine religious community, 
the Ministry of Ecclesiastical Affairs would submitthe question to its consultant, the 
Bishop of Copenhagen. This practice was criticised in March 1998, and the Minister of 
Ecclesiastical Affairs established a commission to advise him in these matters. There 
are four members in this Commission: a professor of the history of religion (chairman), 
a senior lecturer on sociology ofreligion, a senior lecturer on theology, ánd a professor 
of jurisprudence.

As of July 1997, the MÍnistry of Ecclesiastical Affairs, in pursuance of the Marriage 
Act had given or promised to give authorisation to celebrate weddings to ministers of 
52 non-recognised religious communities and thereby implicitly approvéd these as 
religiöus communities. Among them are Islamic communities, Jehovah’s Witnésses, 
the Mormons, communities of the Pentécostal Movement, the Seventh Day Adventists, 
the Buddhists and the Krishna Movement.

5.1.3 The Legal Status of Religlous Associations

As mentioned in par. 5.1.1.1, neither the Folk Church nor other religious communities 
have had their matters regulated by unifíed laws; however, some fields of the activities 
of the Folk Church are regulated by legislátion, e.g. the Law on Parish Councils. The 
consequence of this is that their general legal status is somewhat uncertain.
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In principle the Danish Constitution prohibits legislative and administrative 
interference in the organisation, íinancing and rites of a reiigious community. It was the 
original intention that matters other than these were to be regulated by law. According 
to the íravaux préparatoires of Article 69 of the Danish Constitution (on religious 
bodies dissenting from the Folk Church) the envisaged law was to be based on the 
principle of religious liberty and was to contain prpvisions about thé criteria for 
obtaining offlcial recognition. Furthérmore, it wasto contain provisions guiding the 
legal status öf recognised religioús minorities and their duties towards the state. As 
mentioned above this envisaged legislation was never concluded.

5.L4 AuthorisatÍQn to Perform Marriage of Civil Validity

While all mamages performed by ministers of the Folk Church are of civil validity, 
different criteria must be satisfied in order for a non-recognised religious minority 
group to obtain authorisation to perform such marriages.

As mentioned above, a precondition for authorisation to ministers of non-recognised 
religious communities is that the community is a genuine religious community whose 
primary aim is the worship of God according to an elaborated teaching and rite. 
However, in practice it has proven difBcult in some cases to deíine a genuine religious 
community, one problem being that some religious communities do not have ministers.

The Ministry of Ecclesiastical Affairs is also responsible for ensuring that nothing is 
taught or done in the religious community, which is contrary to mórals or public order.

In the Ministry’s exercise of its discretion it also examines the structure of a 
community applying for authorisation in order to détermine whether there are lawfully 
elected representatives within the community who, on behalf of the community, can 
legally apply for the authorísation. The Ministry will also make inquiries to the police 
to determine if there exists ány disadvantageous information exists about the conduct 
of the minister in question.

Furthermore, the Ministry of Ecclesiastical Affairs demands that ministers of non- 
recognised communities are able to read and write in Danish - or are able to obtain 
assistance from persons knowing Danish - due to the compulsory requirement that 
reports of performed marriages be submitted to the public authorities.

Finally, on the basis of several cases considered in the Ministry it can be concluded that 
religious communities are required to be of a certain size. Religious communities 
which have less than 150-200 members are not able to receive permanent authorisation, 
as there will be only few weddings, though they may get an ad hoc authorisation.
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5.1.5 Fmancing by the State of tfae Activities of Reiigious Associations

In Ðenmarkoniy the Foik church is entitled to financial assistance firom public funds, 
see above 5.1.1.2. While the expenses of the Folk church are covered in the greater part 
by staté>funds and by a special church tax, no state funds are provided for the support 
of otherreligious communities.

5.1.6 Tax Regulation

The religious communities, which have been recognised by the authorities and those, 
which have been authorised to perform marriages according to the Marriáge Act are in 
practice treated equally with regard to taxation. This means e.g. that real estate used for 
religious putposes is exempted from real estate tax.

Donations to religious associations are tax-deductible according to the Danish tax 
legislation. This nile only applies to religióus associations, which have been approved 
by the Minister of Taxation. The only precondition for approvál of a religióus 
community is that it is domiciled in Denmárk. íf the religious association is a 
subdivision of a world-wide religious association háving its domicile abroad, it is a 
condition for appróvai thát the major part of the goveming bodies óf the Danish branch 
ánd its main ofííce are domiciled inDenmark.

According to the Danish tax legislatíon, á religious association is a reíigious 
community, an association of religious communities, or an organisation, created by one 
or several religious communities and existing independently of these. It may also be an 
organisation created by a group of members of a religious community. A religious 
community is definéd as a society whose primary purpose is worship of Göd according 
to an elaborated teaching. In cases where this definition is not clear, the Ministrý of 
Ecclesiastical Affairs can be consulted. In any case, the religious association or 
community must be a legal person, and not just an informal association of a few 
people. However, there are no demands on the basis of pópúlation, number of 
members, number of donors, or on economic grounds, as is the casefor other non- 
profit making organisations. The only requirement is that religious associations provide 
the Ministry of Taxation with annual infonnation on the total sum of donations and 
their use.

•?ss
ri’
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5.2 ESTONIA

5.2.1 The Right to Freedom of Religion and the Relationship between State and 
Church

In Estonia the right to freedom of religion is protected by virtue of the Constitution of 
1992 and by íntemational instruments.

The general provision of the Estonian Constitution conceming the right to freedom of 
religion is Article 40 which is suppiementary to Article 45 conceming the right to 
freedom of expression, Article 47 conceming toright to assembly, and Article 48 
conceming the right to association.

5.2.1.1 State and Church

Article 40 of the Constitution states, inter alia, that “[T]here shali be no state church”. 
The relationship between the state and the religibus associations is regulated by the 
Churches and Cqngregations Act of 1993 which is being amended at present. A new 
Churches and Congregations Act has been elaborated by the Ministiy oflntemal 
Affairs, and it is expectedto be discussed by the Parliament and adopted in the fall of 
1998. The draft act has not yet been made public.

5.2.1.2 Freedom of Religion

Article 40 of the Constitution states the following:

Everyone shall have freedom o f conscience, religion and thought.
Everyone may freely belong to a church or a religious association There shall be no 
state church.
Everyone shallhave the freedom, either alone or in community with others and in 
public or private to practise his or her religion, unless it endangers public order, 
heaíth or morals.

In Article 41 of the Constitution it is stated that no one may be coerced to change his or 
her opinions and persuasion.

Furthermore, the Constitution states the following in Article 12:

Allpersons shall be equal before the law. No one may be discriminated against on the 
basis o f nationality, race, color, sex, language, origin, creed, political or other 
persuasions, financial or social status, or other reasons.
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Finally, according to Article 9 of the Constitution, “[T]he rights, liberties and duties of 
everyone and all persons, as listed in the Constitution, shall be equal for Estonian 
citizens as well as for citizens of foreign states and stateless persons who are present in 
Estonia”.

5.2.2 Rules for Registration of Religious Ássociatíons ou State (Federal) áud/or 
Local Level

5.2.2.1 Ðeflnitíons of a Church, a Congregatioá and a Religious Associatíon

According to informaiion from the Estonian Ministry of Foreign Affairs:

A church is, in the context of present legislátion, a voluntary ássociation of at least 
three congregations didactically based on an Episcopal structure and confession of a 
common church, functioning on the basis of a statuté under an elected or appointed 
leaderstáp of a board and registered as próvided by law.

A congregation is, in the context of present legislation, a voluntáry association of 
natural persons confessing the same faíth, functioning on the basis of statute tmder 
elected or áppointed leadership of a board and registered as provided by law.

A religious assocíation is, in the context ofpresent legislation, a voluntary association 
of natural and legal persons, the basic activities of which are the confessional or 
ecuménical moral, ethical, educational, cultural, deacon, and sociaí rehabilitative 
activity; in addition to the ritual forms charactéristic to the church or congregation, not 
necessarily connected with á certain church, a uniön of congregaíions or a 
congregation.

Religious associations are entered into the registry of non-profit making organisations 
and foundations as provided in the act on non-profit making organisatións of 1996.

5.2.2.2 Registration ofRelIgious Associatíons

By virtue of Section 11:2 of the Churches and Congregations Act of 1993, the Ministry 
of Interrial Affairs registers the statutes of churches, congregations and congregation 
unions. The rules for keeping the Estonian Church Registry are provided by the 
Govemment of the Republic decree No. 123 of 2 May 1996.

The Ministry of Intemal Affairs has elaborated a draft Act on Churches and 
Congregations, according to which the Estonian Church Registry and respective 
registry functions are delegated to the administrative remit of the courts.

5.2.3 The Legal Status of Religious Associatíons
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According to legislation the churches, congregations and religious associations are 
recognised as private legal persons. This is also expected to be the case, when the new 
Churches and Congregations Act is adopted.

5.2.4 Authorisation to Perform Marriage of Civil Validity

As of today no qhurch or congregation functíoning in Estonia has the right or 
authorisation toregister marriages. The Ministry of Interior Aífairs in conjunction with 
the Ministry of Justice and the Councii of Estonian Churehes has initiated principal 
negotiations on the feasibility of granting authorisátion.

5.2.5 Financing by the State of the Activities of Religious Assoeiations

As private legal persons the churches, congregations and religious associations should 
be principally self-supporting örganisations. However, keeping in mindthe fact that 
sacral buildings being administered by the churches in terms of historic, artistic and 
culturai value, are the treasure of ali people, the state aspires, at least to some extent to 
support the churches. For instance, funds are set apart from the state budget, for the 
Council of Estonian Churches funding (m the 1998 state budget EEK 2 million -
250.000 DM), which is a private legal juridical person and non-govemmental 
organisation. Thus, it decidés áccordingto its own statute which churches or 
congregation unions it ádmits to membership. Members of the Council are the 
following churches: The Evangeiical Lutheran, The Roman Catholic, The Pentecostal, 
The Baptist, the Methodist, and the Armenian Apostolic; the Orthodox Church applied 
for membership in 1993, but did not get a positive answer.

The Govemment of the Republic also strives to find means to support single projects, 
for instance the renovation of organs etc.

5.2.6 Tax Regulation

According to section 20 of the Churches and Congregations Act, the churches, 
congregations and congregation unions are non-profit making organisations. On the 
basis of the income tax law and with a regulation in 1996, the Estonian Govemment 
established the order, which regulates the list of non-taxable organisations. AIl 
religious organisations, acting in Estonia, which have applied for registration in the list 
of non-taxable organisations, are registered in that list.



27

5.3 FINLAND

5.3.1 The Right to Freedom of Religion and the Relationship between Staíe and 
Church

In Finland the right to freedom of religion is protected by virtue of the Constitution Áct 
of Finland (17.7.1919/94) and by intemational instruments.

. 'i , '

The general provisions of the Finnish Constitution conceming the rightto freedom of 
religion and religious commUnities are Aríicles 9 and 83. Articles 10 and lOa 
conceming the right to freedom of speech, assembly and association supplement these 
provisions. The Finnish Constitution does not contain any provisions on the secularity 
of the state. Article 83 of the Constitutiön mentions the Evangelical Lutheran Church 
as such, stating that provisions on its organisation and administration shal! be 
prescribed in the Church Cöde.

On 1 October 1998 the Finnish govemment established a committee which sháll 
propose new draft legislation on freedom of religion before 30 September 2000. The 
committee’s mandate is broad and reforms withín several areas can be envisaged. The 
followirig will only relate to the present legislation.

*/ ■■

5.3.1.1 State and Church

The relationship between the State and the two largest religipus communities, the 
EvangelicalLutheran Church (app. 4,4 million members) and the Orthodox Church 
(app. 57,000 members), have been regulated in special laws; the Church Code 
(26.11.1993/1054) conceming the Evangelical Lutheran Church and the Law on the 
Orthodox Church Community (8.8.1969/521) as well as the Law on Freedom of 
Religion (10.11.1922/267) conceming all religious communities.

Article 83 of the Constitution contains provisipns on réligious communities:

Provisions ön the organisation and administration o f the Evangelical Luíheran Church 
sha.ll be prescribed in the Church Code.
Other existing religious communities shall be governed by the provisions enacted or to 
be enacted on these communities.
New religious communities may be established in the manner prescribed byAct o f 
Parliatnent

The Evangelical Lutheran Church and the Orthodox Church have relatively close 
relations to the State. The President of the Republic appoints the bishops of these 
churches, arid a representative appointed by the State Council takes part in the Synods..
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During the Iast years the state relationship to the Church has been raised to 
Constitutional ÍeveL In the Church Code of 1964 on the Evangelicai Lutheran Church it 
was stated that the ieadership of the Church in thé whole country belongs to the 
Govemment. This provisión was cancelled when the new Church Code was 
implemented at the beginning of 1994, but a corresponding provision is still to be 
found in the Law on the Órthodox Church Communitý.

The Synod of the Evangelical Lutheran Church has the right to take the initiative in 
amending the Church Code. The Govemment ean refrain from submitting an 
amendment to the Parliament (Riksdagen). If an amendment is submitted to the 
Parliament it will either adopt the amendment in an unchanged version or rejeet it. The 
Synod makes decisions on the intemal affairs of thé Church, i.e* on the Church 
Ordinance. The Orthodox Church also has the right to propose ámendments.

The intemal administration of the Churches is independent. From the beginning of ^
1997 the chapters, functioning as regional administrations of the Evángelical Lutheran 
Church, were transferred from the State to the Church.

5.3X2 Freedom of Religson

Freedom of religion is guaranteed by Article 9 of the Constitution:

Everyone shall havefreedom ofreligiori and conscience.
The right tofreedom o f religion and conscience includes the right tp profess and 
practice a religion; the right to express one 's convictions ánd the right to belong to or 
not belong to a religious association. No one is obliged to takepart in practising 
religion against one ’s conviction.

This þrovision is to be seen in connection with the provision on prohibition of (
discrimination on account of religion and the conviction embodied Ín Article 5 of the 
Constitution, which also implies an obligation to treat all reiigious associations and 
“Weltanschauung” movements equally when exercising public authority.

According to the “travaux préparatoires”, the “freedom of conscience” in Artiele 9 of 
the Constitution covers the religious convictions of other “Weltanschauungen”. Article 
9 also implies the right to freedom of religious associations and the possibilities of all 
religious associations in taking decisions on their own religious ceremonies.

The right to freedom of religion is further elaborated in the Law on Freedom of 
Religion, which states in Section 1:

Everyone has the right to practise his religion in public and in private unless the law is 
infringed and it is morally unacceptable.
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5.3.2 Rules for Registration of Religious Associations on State (Federal) and/or 
Local Level

As mentioned above, the Law on Freedom of Reiigion concems all religious 
commuriitiés. However, the Evangelical Lutheran Church in Finland and the Orthodox 
Church Communitý in Finland with regard to legislation différ from other religious 
communities with regard to legislation, by íhe fact that their status hás been defined by 
special legislation.

Other religious communities in Finland acquire the official recognition stated m the 
Law on Freedom of Religion when entering the register of religious communities in the 
way provided for in Chapter 2 of this láw.

If a group wants to get legal personality, i.e. to acquire rights in the name of the 
community, tó enter into obligations and to bring cases béfore the cöurts, it can bé 
registered according to this law. The group sháll consist of persóns residing in Finland, 
and on the estáblishment of the Community, their written notiílcation to the Ministry of 
Education must be signed by at least 20 persons. It is a precoridition for registration 
that the statutes of the community have been worked oút ín accordance with the 
provisions of the Law on Freedom of Religion, and that the creed of the community 
and the way of practising its religion, as indicated in the notification, do not infringe 
the law and good custom (Section 16 of the law). Decision on registration ofthe 
statutes of a religious community is íaken by the Ministry of Educátion. The Popuíation 
Register Céntre registers the community and its parishes in its register of religious 
communitiés. A refusal to register can be appealed to the Supreme Administrative 
Court.

Section 15 of the Láw ön Freedom of Religion states that w[T]he majority of the 
members of the goveming body of the community shall be Finnish citizens. The 
Ministry ofEducation can, however, make an exception if theraajority ofthe members 
of the community are other than Finnish citizens”.

For the time being, there are 45 registered religious communities in Finland. 
Furthermore, in Finland there are other religious communities (i.a. the Pentecostal 
communities) which have chosen not be registered as such. These are iike non-religious 
associations entered in the Associations Registry maintained I?y the Páterit and Registry 
Agency.

5.3.3 The Legal Status of Religious Associations
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According to Section 16 of the Law on Freedom of Religion, religious communities 
registered by the Ministry of Education have Iegal standing, i.e. they have the right to 
acquire properíy, make commitments and appear in court as plaintiff and defendant.

According to Section 17 of the Law on Freedom of Religion, “[T]he Ministry of 
Education shall have the right, where necessaiy, to inspect reiigious communities by 
appointing an inspector”.

Section 30 of the Law on Freedom of Religion states the following on dissolution of a 
religious community:

Ifthe community has infrtnged the law or acted in a morally unacceptable way or 
against its aims set out in the community rules, the court can on the demand of the 
publicprosecutor or a mémber o f the community declare the community dissolved, or (. 
when the infringément has been less severe, give a warning to the community. The 
provisions on qssociations shall apply on the dissqlution pfthé commmity.

This provision corresponds to the provisions in Finnish legislation on dissolution of 
non-religious associations.

5.3.4 Authorisation to Perform Marriage of Civil Validity

According tö Article 14 of the Márriage Act (16.4.1987/411), marriage can be 
ceiebrated either as a church wedding or as a civil marriage. Church weddings are 
celébrated in the Evangelical Lutheran Church or the Orthodox Church Community or 
in other religious communities, which have been granted the right to celebrate 
weddings by the Ministry of Education. Not all registered religious communities have 
the right to perform marriages. Most of these have not applied to obtain this right. -

5.3.5 Financing by the State of the Activities of Religious Associations

All companies in Finland contribute through their taxes to the Evangelicai Lutheran 
Church and the Orthodox Church Community. Until year 1999 3 per cent of the taxes 
levied on companies have been reserved for activities of these two religious 
communities, and there after this part will be reduced to 2 per cent. According to the 
church legislation the parishes must use this income exclusively in order to carry out its 
ecclesiastical duties. Furthermore, members of these churches pay income based 
church tax.

5.3.6 Tax Regulations

According to Article 21 of the íncome Tax Law, the Evangelical Lutheran Church, the 
Orthodox Church Community and other religious communities and their congregations



pay tax to the municipality. However, they only have to pay tax on income írom 
economic activity and on income from real property or part of real property having 
been used for other purposes than common or non-profit making purposes. These 
communities are not obíiged to pay value-added tax for activities considered non-profit 
making. According to the Law on Freedom of Religion, registered religious 
communities are not obliged to pay tax for the purposes of the Evangelical Lutheran 
Church and the Orthodox Church Community. Private persons whö are not members of 
these churches do not have to pay taxés either.
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5.4 GERMANY15

5.4.1 The Right to Freedom of Religion and the Relationship hetween State and 
Church

In Germány the right to fireedom of reiigion is protected by virtue of the Constitution 
(Basic Law) of 1949» incorporating also provisidns of the Weimár Constitution of 11 
August 1919 (WRV) on religion and religious communities, as well as by intemational 
instruments.

The general provisions of thé Basic Law conceming the right to freedom of religion 
and fireedom to form religious communities are Articles 4 and Article 140 of the Basic 
Law, the latter incorporating, inter alia, Articles 136 and 137 of the WRV. These 
provisions are supplemented by the protection implied in Article 5 of the Basic Law 
conceming the right to freedom of expression, Article 8 conceming freedom of 
assembly, and Article 9 conceming freedom of association.

5.4.1.1 State and Church

Contrary to most CBSS member states, the religious situation in Gemiany is 
characterised by the fact that there are two big Churches which are nearly equal in size 
and importance. Thus, Gerhard Robbers infomis us of the following: “Of the German 
population of about 80 million, the Catholic Church has ábout 28.2 million members, 
while the Evangelical Church has 29.2 million members.^ The Evangelical Church 
consists of numerous separate territoriaily based “Landeskirchen”, each of these 
Churches being an independent unit. Together they form the Evangelicál Church of 
Germany. There are also a number of smaller Evangeiical Churches that have chosen to 
stay outside this federation; théy are known as the “Freikirchen” (Free Churchés). The 
Evangelical Churches are either Lutheran or Reformed Churches, some follow a 
unifíed confession, shaped in various ways from these two creeds.”

Thus, Robbers underlines that even today the reíigious situation in Germany is strongly 
influenced by the Reformation of 1517 which resulted in the establishment of the 
Evangelicai Lutheran “Landeskirchen”, as well as by the Religious Peace of Augsburg 
of 1555 according to which the Lutheran and Catholic confessions were recognised as 
essentially equal.

The WRV of 1919 resulted in the establishment of a separation of Church and State, 
stating in Article 137, now incorporated into the Basic Law, that “(T]here shall be no 
state church” (137 (1)). Thus, state and church are separated. Nevertheless, the Weimar 
Constitution recognised and permitted the existence of co-operation in certain fields, 
such as religious education in the public school system, church tax and military 
chaplaincy.
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Furthermore, Robbers dra\ys attention to the foilowing with regard to the relations 
between the State and the reiigious associations:

“Large parts of Church-State reíations in Germany are assigned to the competence of 
the Bundeslander. The detailed arrangements of the constitutional foundatioii for a 
CÍiurch-State system are estabiished in numerous regulations in the iegal provisions in 
tiie BasicLaw.

The Federai Republíc of Germany and its Bundeslánder have established many 
concordats and Church-State treáties with the churchés in Germany. In relation to the 
Catholic Church, the “Reichskonkordat” of 1933 is an essential basis. Church-State 
treaties with the Evangelical Church and íhose made with Catholíc dioceses are sui 
generis but axé treáted as being in a category similar to that of intemational treaties. 
Treaties or agreements also exist with a whole rangé of other small religious 
congregations. The subject matter of such Church-State treaties Ínclude tiie co- 
operation between the State and the bishops, the guarantees and arrangeménts of 
reiigious education in public schopls, the theolpgical facuities, the miiitary chapláins 
and the position of the Church in the pubíic sphere, such as the financing of réligious 
parishes.”

Áccording to Robbers, Art. 137 (1) of the WRV, in conjunction with Art. 140 of the 
Básic Law means that thé State should not be identified with a Church, that there is to 
be no Established Church, and that the State is-not ailowed to havé any special 
inclination to a particular religious congregation or to judge such a congregation’s 
particúlar merits or ideologies as true. Finally, the State is not allowed to take decisive 
action in the affairs of religious communities; this is made particularly clear in Art. 137
(3) WRV, Ist period:

Every religious commimity shall regulate and administer its affairs independently 
within the lifnits o f the law validfor á i l ...

Robbers underiines that this right of self-determination is valid regardless of the legal 
status of the religious congregation.

5.4.1.2 Freedom of Religion

Freedom of religion is guaranteed by Article 4 of the Basic Law:

(!) Freedom offaith, o f conscience as well as freedom ofcreed, religious or 
ideölogicalare inviolable.

(2) The undisturbed practice o f religion shall be guaranteed.
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(3) Nobody may be forced against their conscience into military service involving 
armed combat Details shall be the subject o f a federal law.

Furthermore, Article 136 of the Weimar Gonstitution, incorporated into the Basic Law, 
states the following:

(1) Civil andpolitical rights and duties shall be neither dependent on nor restricted by 
the exercise o f religious freedom.

(2) Ertjoyment o f civil andpolitical rights and eligibility forpubiic qfflce sháll be 
independent ö f religious dénomination,

(3) Nobody shall be obliged to disclose their religious convictions. The authorities may 
not enquire aböút their membership o f a religious community except whére rights and 
duties depend on such information or a statutory statistical survey makes such mquiry 
necessary

(4) Nobody maybe compelled to perform arty reiigious act or ceremony or to 
participate in religioiis practices or to use a religious form of oath

Finally, Art. 137 para 2 (WRV) guarantees the freedom to form religious communities, 
adding that “the uniting of religious communities within the térritory of the Reich 17 
shall not be subject to any restrictions”.

5.4.2 Rules for Registration of Religious Associations on State (Federal) and/or 
Locál Level

Gerhard Robbers infonns us, that “every religious community, upon application to the 
responsible federal state (Land), wili receive thé status of a public corpöration, when 
they can prove through their bye-laws and the number öf their members that they are 
indeed a permanent community (Art. 137 (5) WRV). Other religious communities 
receive their legal capacity as a result of civil iaw. They will at least bé private 
registered societies.”

5.4.3 The Legal Status of Religious Associations

According to Robbers, w[T]he religious communities with large memberships in 
Germany, but also a considerable number of the smaller religious communities, have 
the status ofpublic corporations. Under various diverse individual arrangements, 
Church parishes, dioceses, “Landeskirchen” and Church federations are considered 
public corporations”.



Articíe 137 (7) WRV which contains the provisíons on the Iegal status of religíous 
associations also states, that “associations which foster non-religióus beliefs 
(Weltanschauungen) shall have the same status as religious communities”.

The right to self-determination according to Axt. 137 (3) WRV is considered by 
Robbers to be “the central reference point for the Iegal and social existence of religious 
communities in the Federal Republic of Germany. Everý religious community 
índépendently regulates ánd administers its own affairs within the böundaries of the 
laws that are válid for all. Every religious community canthen, regardless of its legal 
status, independently regulate its own affairs. This right of self-determination covers 
such things as religious dogmá and teaching, making offícial appointments, religious 
services, the organisation of charitable activities, matters conceming the impórtant 
parts of the relationship between employer and employees, and datá protection.”

Furthermore, Robbers underlines that “[A] Church’sright of self-determination is not 
restricted to a narrowly-drawn field of specifically “ecclesiastical” activities. The idea 
of freedom of religious practice extends to preserve the right of self-determination in 
other areas that are also based or founded upon religious objectives, such as the running 
of hospitals, kindergartens, retirement homes, private schools and universities.”

In this respect Art. 138 para. 2 WRV states that cc[T]he right to own property and other 
rights of religious communlties or associations in respect of their institutions, 
foundations and other assets intended for purposes of worship, education ör charity 
shall be guaranteed”.

Robbers stresses that “[I]n very substantial ways, the íarge Churches in Qermany 
provide social services, particularly In the form of the Caritas of the Catholic Church 
and the Diaconical Works of the Evangelical Church”.

Finally, Robbérs points to the fact that the various religious institutions “háve a right to 
conduct religious assistance in hospitais and for prisóners. The religious activities 
within the police and the military forces are particularly regulated by contracts”.

5.4.4 Authorísatíon to Ferform Marriage of Civil Valldity

The Churches in Germany have no authority in the areas of marriage and family law. 
Marriage according to the German legal system is whoily a civil affair; it is conducted 
in the register ofQce. On the other hand, everyone is free to have a religious wedding 
service.

5.4.5 Financing of Churches

On the fínancing of churches Robbers informs us, i.a., of the following:
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“As a result of repeated secularisation of Church property in the past, the Churches in 
Germany have only a small amount of property. As compensation for the secularisation 
following the “Reichsdeputationshauptschluss” of 1803, a series of govemment 
benefíts were to guarantee funds for the Churches. They are guaranteed by Art. 138 
para. 1 WRV. An important example is the fact that the local authorities must discharge 
public duty to contríbute to the up-keeping of Ghurch buildings. Líkewise, on the basis 
of contractual terms, there are some obligatöry contributions to be made by the State to 
the Church, such as subsidies to the salaries of Church offícials.”

“Approximately 80 per cent of the entire Church budget, however, is covered by thé 
Church tax, guaranteed by Art. 137 para. 6 WRV in conjunction with Art. 140 of the 
Basic Law. On the basis of the civil tax lists, Ín accordance with the law of the Lander, 
the religious communities which are public corporations are allowed to ievy taxes. The ( 
large Churches have made ample use of this opportunity but also smaller reíigious 
communities with the status of public coiporation have done likewise, such as the 
Jewish commuhities. Oniy members of the particuiar Church justified in levying the 
Church tax are obliged to pay.”

“The rate of Church tax is between 8 and 9 per cent of one-s wage and income tax 
liability. Other tax standards may also be used; such is the case with the Jewish 
communities which have tied the Church tax to property tax. Although this concept is 
not a requirement, in most cases, the Church tax, as a resúlt of an arrangement with the 
State, is collected by the State tax authorities for the larger Churches. For this service, 
the Churches pay in comperisation between 3 and 5 per cent of the tax yield to the 
State.”

“Those desiring to be free of the tax inay achieve that result by leaving the Church with 
civil legal results. The withdrawal from the Church is done by de-registering with the (
proper State officials

UA further important source of income for some Church institutions is being part óf 
general public fmancing systems. Church-run hospitals do in some parts of Germany 
make up the majority of tíie available hospital beds. In this way they are a part of the 
publicly-run financing systems for hospitals, that are supported foremost by money 
paid out of the medical insurance for the number of beds filled. Further, many 
Churches receive allocations from the State for activities in the same way as other 
publicly fimded events, it is a part of the idea of State neutraiity that Church activities 
are not to be put in a worse position than that of State fiinded iocal athletic ciubs.”

5.4.6 Tax Reguiations

Robbers informs that:
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“Churches also receive a certain number of tax exemptions. The Church tax and 
charitable donations to the Church may be deducted from income tax, as applies 
equaliy to donations tonon-proflt organisations. Churches are aiso not required to pay 
certain taxes and duties.”
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5.5 ICELAND

5.5.1 Tfae Right to Freedom of Religion and the Relationship between State and 
Church

The Constitution of the Icelandic Republic firom 1944 contains the basic rights for 
freedom of religious association. In 1995 the two chapters of the Constitution 
containing provisions on reíigious fireedom and human rights were revised, and there 
are now three paragraphs, §§ 62-64, containing provisions regarding religion.

These provisions are supplemented by the protection implied in § 72 conceming the 
right to freedom of expressíon, § 73 conceming the right to freedom of association, and 
§ 74 conceming the right to freédom of assembly.

5.5.1.1 State and Church

§ 62 of the Constitution states that the Evangelicál Lutheran Church is the State Church 
of Iceland, and that the State shall as such support and protect it. This may be altered 
by law.

The Icelandic State Church is, according to § 1 of the Act no.78/1997 on the structure, 
organisatioíi and working methods of the Staté Church, an independent religious 
association, and the state is obliged to protect and support it. Thus, state and church are 
not separated.

Over 90% of the population belong to the Evangelical Lutheran Church while another 
7% belong to other religious groups, such as the Roman Catholic congregátions, the 
Seventh Day Adventists, the Pentecostals and the Plymouth Brethren.

The President of Iceland is the supreme authority of the Church. He delegates his 
powers to the Minister of Justice and Ecclesiastical Affairs who along with the 
Pariiament govems the Church innon«religious matters. In religious aífairs the Church 
is govemed by the Bishop of Iceland, the Synodical Conference, the Church Assembly 
(of laymen and ministers), and by the Executive Council of the Church Assembly.

5.5.1.2 Freedom of Religion

§ 63 of the Constitution states that everyone has the right to establish communities for 
the worship of God in conformity with their individual convictions. However, nothing 
may be preached or practised which is prejudicial to good morality and public order.

Thus, the Constitution guarantees equality of ail religious associations before the law. 
Furthermore, as is evident from the practice of registering religious associations, “the
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worship of God” is not be understood öniy as Christian worship; among the registered 
religious associations are, e.g., The Moslem Association of Iceland and The Icelandic 
Buddhist Movement.

§ 64 of íhe Constitution states that no person may lose his civil or national rights 
because of his religion, nor may he refuse to perfonn any civic duty becaiise of it

Everyone is íree to stand outside religious communities. No person is obliged to 
contribute personal dues to any religious worship otherthan his own.

If a person is not a member of any recognised religious community he shall pay to the 
University of Iceland those dues he should otherwise have paid to his religíous 
community. Thismay be altered by law.

5.5.2 Rules for Registration óf Reiigious Associations ón State (Féderal) and/or
LocalLeyel

The legal situation of religious associations is mainly govemed by the Law.-on 
Religious Associations no. 18 of 1975 which was elaborated using the relevant 
Norwegian law as a model.

In § II the establishment of religious associations is secured, aiid there is no obligation 
to réport either the estabíishment or the activities to the govemmental authorities.

A religious association may wish to be registered according to § 12. In which case it 
must apply to the Ministry of Justice and Eccíesiastical Affairs for registration. The 
rules are that the applicant must be a religious association, based on religious beliefs, 
and not some other type of association. Not all applications have been accepted.

Registration will as a rule include the right of an authorised person to cariy out the 
necessary rights and duties according to the law. This includes baptism, performing 
marriages, burials and filing and keeping records in that context

In October 1997 the Minister of Justice appointed members to a commission to revise 
this law and to submit a draft legal text in late 1998.

Today 20 religious associations have been registered.

5.5*3 The Legal Status of Reilgious Associatlons

As mentioned in paragraph 5.5.2, the legal position of religious associations is mainly 
govemed by the Law on Religious Associations no. 18 of 1975. An authorised person
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of a registered religious association has the right to carry out baptism, to perform 
manriages, burials and filing and keeping records in that context.

5.5.4 Authorísation to Perform Marriage of Civil Validity

AIl those religious associations which have been registered have authorisation to 
perform marriages and other acts with civil validity.

5.5.5 Financing of Religious Associatíons

All persons of 16 years of age and above have to pay a due to the religious association 
to which they belong, or to the University of Iceland if they choose to be outside all 
such associations. This due amounts to a littie over 400 Icelandic crowns per month 
(approx. 10 DM). The State collects these dues alpng with taxes, and the State 
Accountancy distributes them to the respective associations or the University of 
Iceland. In September 1997 there Were 4.701 individuals, 16 years or above, out of a 
due-paying populationof203.485, who did not belong to a religious association.

5.5.6 Tax Réguiation

Religious associations are exempt from paying taxes.

c



5.6 LATVIA

5.6.1 The Right to Freedom of Religion and the Reiationship between State and 
Church

In October 1998 the Constitution (Satversme) of the Republic of Latvia of 1922 was 
amended. In Section S on “Fundamental Human Rights” the right tó freedom öf 
religion was for the first time enshrined together with other mdividual rights and 
freedoms: Everyone has the right to freedom of íhought, conscience and religious
conviction”. The right to freedom of religion is furthermore proteeted by The 
Constitutional Láw on “The Rights and Obligations of a Citizen and a Pérson” adopted 
by the Supreme Council of Latvia on 10 December 1991. Furthermore, intemational 
instruments protectthe right to freedom ofreligion.

The general provision of the above mentioned Constitutionai Law conceming thé right 
to freedom of religion is Article 35 which is supplementary to Article 30 (the right to 
freedom of expression), Article 31 (the right to form public organisations), aiíd Article 
32 (the freedom 6f assembly). These provisions áre sitúatéd in Section III of the law 
“Rights and Obligations of a Person”.

5w6.1.í Staté and Church

Article 35 of The Constitutional Law on “The rights and Obligations of a Citizen and a 
Person”, amended on 2 October 1997, states the foílowing:

The Staie is separate from the éhurch
Thefreedom o f one ’s réligious belief may be limited only in accordance with the 
procédure established by the law and in the amount to ensure public security, maintain 
socialpeace, protéct health, morality or rights andfreedoms ofóther people,
Persons or their unions hold right to práctice their religiön or belief dlone, as wellas 
together with other persons, in public or in privacy, adhering cultic rites, religious or 
ritual ceremonies andpreaching a reiigious dociriné.
Nobody may be forced to adhere to cultic rites, perform religious or ritual ceremonies 
andpreach a doctrine as well as study religion.
Religious or ideological motivation does not exempt anybody to julfil one ’s obligations 
towards the state and the necessity to follow the law.

Thus, Latvia has no state church. State and church (religious associations) are 
separated.

The relatiönship between the state and religious associations is regulaíed by the “Law 
on Religious Organisations” adöpted on 7 September 1995 which “regulates 
interrelationships in society when freedom of conscience is realised and religious
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organisations perform their activities,, (Art. 2 (1)), referring, inter alia, to “intemational 
agreements conceming human rights in the religious realm”. According to Article 2
(2), the purpose of the law is “to guarantee rights of religious freedom to the residents 
of Latvia, which includes freedom to determine one’s religious opinions, to 
individually or collectively convert to a religion or not to convert to anything at all, 
freedom to change one’s religious convictions and express such in compliance with 
enacted laws, and perform religious activities”. The law was amended by the 
Parliament in June 1996.

Article 5 of the Law on Religious Organisations “Interrelationship principles between 
the state and reíigious organisátions” states, inter alia, the following:

(1) The church is separate from the state in theRepublic ofLatvia, State insíitutions 
are secular by nature, whereby religiotis organisations can accomplish state functions, 
only in circumstances which are provided by law.

(2) The state upholds rights provided by law for religious organisqtions. The state ánd 
its various branches and institutions, social as well as oiher organisqtions, are not 
permitted to interfere in religious activities performed by religioiis organisations.

(5) Religious organisations may request clarification o f issues pertaining to the 
interrelationship between the State and religious organisations. This shall be resolved 
by the Ministry ofJustice which wili proyide assistance in respivingjudicial, 
organisational, and other nelated issues.

(6) State institutions monitor and control activities o f religious organisqtipns so that 
they conform to enacted iaws.

The Iaw does not explicitly state that all religipus organisations are equal before the 
law, and in Article 6 “Religious organisations and education” it states that in state and 
municipality schools the Gospel can be taught by teachers of the Evangelic Lutheran, 
Roman Catholic, Orthodox, Old Believer and Baptist denominations. These are the 
only religions expiicitly mentioned in the law which otherwise focuses on the question 
of registration of religious organisations.

5.6.1.2 Freedom of Religion

Freedom of religion is implicitly guaranteed by The Constitutional Law on “The Rights 
and Obligations of a Citizen and a Person” of 1991 as may be seen in the quotation 
above. Article 12 of this iaw further states:
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Allpersons in Latvia are equal under tke law regardless ofrace, nationality, sex, 
language, party ajflliation, political and religious persuqsion, social, material and 
occupational standing and órigin.

The protectíon of this equality is tother elaborated in the “Law on Religious 
Organisations”, Article 4 “Residents have the sáme individual rights regardless of their 
opinion of religiori”:

(1)Jt is forbidden directly or indirectly to restrict righis or give privileges to residents, 
as well as to insult them or create hatredon the basis o f their religious opinions. 
Violatorswill be persecutedaccording to the law.

(2) No person has the right to transgress laws on the basis o f their religious 
convictions.

(S)Jnformationpertaining to religious opiniöns orpersonál religious affiliations shall 
not be recorded in þersonal documents submitted to the state.

(4) It is forbiddenfor the state and its various branches and institutions, social 
organisations, employers and employment agencies, to request information pertaining 
to religious opinions or religious affiliations from employees or other personnel.

Furthermore, The Constitutional Law on “The Rights and Obligations of a Citizen and 
a Person” of 1991 in Article 30 states that “no one riiay be forced to express his/her 
political, religious, ethical ör other views, as well as his/her party afflliation”.

Neither The Gonstitution, The Constitutional Law, the Law on Religious Organisations 
nor the military legislation contain provisions on the right of the citizens to altemative 
service if military service is inconsistent with their convictiöns and reíigious beliefs.

5.6.2 Ruies for Registration ofReligious Associations on State (Federal) and/or 
Local Level

5.6.2.1 Deímitions ofReligious Associations, Groups and Organisations

According to Art. 3 (1) of the Law on Religious.Organisations, religious organisations 
are “congregations, religious associations (churches) and their convents registered as 
such in the law’\  The same article states in para. 2 that “[A] congregation is formed on
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the basis of freedom of choice by adherents of a certain religion or confession in order 
to accomplish religious activities as well as other types of activities in compliance with 
enacted laws“, and that “a religious confederation (church) includes all single 
denominational congregations that are registered according to the law”.

S.6.2.2 Registration of Reiigious Organisations

The Law on Religious Organisations not only contains rules of registration of religious 
organisations; prior to these, it also prescribes the procedure for establishing reiigious 
organisations (Art. 7 (!)): “The parish constituent assembly must consist öf no less than 
ten members who are either citizens of Latvia or persons registered as permanent 
residents, and at ieast 18 years oid.... Every resident of Latvia has the right to join a 
congregation and to be an active member of it”. However, except for pastorai staíf, 
only Latvian citizens may be elected to office in the congregation, Furthermore, Art. 7
(2) states that “[T]en or more single confessional congregations, which áre registered in 
the Repubiic of Latvia, can form a religious confederation (church)”. This provision 
does not apply to religious örgaftisatipns álready régistered in Latvia. Finally Art. 7 (4) 
states that single denominational congregations cán form only one religious 
confederation (church) in the country (3), and that a cloister can be creáted by a 
religious confederátion (church) by ádöptíng a decision to do so.

According to Art. 8 of the Law on Religious Organisátions, congregatións, religious 
confederations (churches), cloisters as weli as ecclesia$ticai educationai institutions 
must be registered with theMinlstry of Justicé in örder to obtáin the rights of a legal 
person.

To be registered a congregation shall submit the following documents with the 
application (Art. 9 (2)):

1) statutes (constitution, regulations);
2) a list of the founding members (full name, residence, personal code and signature);
3) a brief written summary of the protocol of the congregation's founding meeting, the 
ratifícation of the statutes (constitution, regulations), a list of members of the board of 
administration and of the auditors.

If the congregation belongs to a faith recognised in Látvia, that must be stated in the 
application for registration and confírmed by the religious association (church). If the 
congregation does not wish to be a member of an existing reiigious association 
(church), that must aiso be indicated in the statutes. This requirement does not appiy to 
those confessions whose canonical regulations do not ailow autonomous congregations.

A religious association (Church) shail submit the fóllowing documents with the 
application (Art. 9 (3)):



1) statutes (constitution, reguiations);
2) iist of congregations - founders of the religious association (church) as approved by 
thé leaders of the congregations;
3) a brief written summary of the protocoi öf the cónference (synod) on the foundation 
of the reiigious association (church), ratification öf the statutes (constitution, 
regulations), a list of members of the board of administration and of its auditors.

Furthermore, a person empowered to represent the religious organisation 
(congregatiori, association) must be named and áuthorised to act on behaif of the 
organisation.

Art 9 also contains a list of documents to be submitted by a monastery or an 
ecclesiastical educational institution for registration. This list is similar to the above- 
mentioned.

Art. 10 prescribes in detail the mformation which the statutes of a reiigious 
organisation must inciude, e.g. the cömmitmeni of the reiigious organisation to observe 
the iaws and Constitution of Laívia, and the teachings, description of religious 
ceremoiiies, goais and purposes of reiigious activities.

The Ministry of Justice shail examine the submitted documents within one month. 
However, for congregations which start operating in Latvia for the first time and which 
do not belong to a religious association (church) regisíered in Latvia, the Ministry of 
Justice may prolong this period by án extra month and must införm the apþlicant 
accordinglý (Art. 8 (2)). These religious organisations may be registeréd for a period of 
one year and must re-register with the Ministry öf Justice each year for the fírst 10 
years, in order that the Ministty of Justiee is assuréd of their loyalty to the state of 
Latvia and that their activities comply with legislative acts (Art. 8 (4)).

The decision to register or the deniai to register a reiigious organisation shall be made 
by the Minister of Justice (Art. 8 (3)).

Accörding to Art. 1 í, a religious organisation isnot registeréd unless all required 
documentation is provided, if the work of the organisation ör its teachings, áims and 
objectives are contraiy to the judicial norms of the Republic of Latvia, or if the 
activities of the organisation constitute a threat to State security, public peace and 
order, and to the health and morality of other persons, or if the organisation propagates 
ideas of reiigiöus intoierance and hatred or in other ways contradicts the Constitution 
and iaws of Latvia.

The decision to deny registration of a reiigious association shall include an explanation 
of the reasons for denial (Art. 11 (2)). The décision for registration of a religious



organisation or the denial of regisíration may be appealed against in court within 10 
days after receiving such decision (Art. 12).

According to information from the Ministiy of Justice of Latvia and some human rights 
reports, there have been cáses öf refusalof registration of religious organisations which 
did not fuifil the requirements of the Law on Religious Organisations. Some have been 
registered after their compliance with the reasons for the refusal, while others have still 
not been registered.

As of 1 July 1998 1022 réligious congregations were registered in the Latvian Ministry 
of Justice, the largest being the Lutheran (307), Roman Catholic (235), Orthodox (116), 
Baptist (81) and Old-Believer (65) congregations.

5.6.2.3 The Consultative Council for Religious Affairs of the Ministry of Justice

The Consultative Council för Religious Affairs is an independent institution composed 
of representatives of Latvia’s traditional (historical) religious confessions. It was 
established in accordance with the directive of 15 October 1996 firom the Ministry of 
Justice. The aim ofthe Council’s work is to foster mutual understanding amongst 
members of different confessions and supporters of various religious orders. The duties 
and rights of the Consultative Council also inciude:

1. the expression of views to the Ministry of Justice on religious activities in the State;
2. the expression of views to State mstitutions in cases where the rights and duties of 
confessions and religious organisations are invoived;
3. the expression of views in the process of the legal regulation of the work of religious 
organisations;
4. the preparation of proposals to State institutions onthe education of peoplé and the 
strengthening of moral and éthical values;
5. the fostering of co-operation between the State and religious organisátions.

The Consultative Council arrive at their decisions by using the principle of consensus. 
Membership of the Council includes representatives of the traditional (historical) 
confessions, i.e., the Evangelical Lutheran, Roman Catholic, Orthodox, Old Believer, 
Baptist, and Jewish faiths, as well as representatives of the Ministry of Justice.

5.6.2.4 Transitional Provisions

The Law on Religious Organisations states as transitional provisions, that the religious 
congregations, associations (churches) and monasteries which had registered with the 
Ministry of Justice before the law came into force, shall maintain their legai status. 
Furthermore, all existing reiigious organisations, regardless of the time of their 
registration, must ensure the compatibiUty of their statutes (constitution, regulations)
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wíth the Íaw by 1 January 1997 and, ifnecessáry aiter and adopt statutes (constitiition, 
regulations), alter the structure óf the organisation and the form of its ádministrative. 
and accounting boards, and change the name of the organisation, the ábbreviation of 
the name and insignia.

In the transitional provisions it is also stated that the rights granted by the Iaw shall also 
apply to the Congregation of Nature Worshippers (the Dievturi congregation) and the 
Riga Jewish congregation.

Finally, it is required that the Department óf Religious Affairs within the Ministiy of 
Justice is re-established by I October 1995.

5.6.3"’Tfae Legal Status of Reíigsous'AssodatsoEs

5.6.3,l*'Rlghts aud’Conditious of Actiyity

From íhe moment of their registration in the Ministry of Justice religious organisations 
acquire the státus of a legál person. Before the law, the rights of religious organisations 
áre identieal with those of other legal persons. In accordánee with the Civil law,
Articles 1406 and 1407y of the Republic óf Latvia, the rights of legal persóns in matters 
of justice are normally ideníical with those of the civil righís öf the person. Only 
registered religious associations (churches) have the right to estáblish monasteries and 
ecclesiastic educational institutions (Art. 13).

Religious organisatiöns can be invóíved ín religious activitý in hospitals, retirement 
homes, penitentiáries, and national defence units, where help is desired by thepersons 
m these institutions. Religious activities within a Nátional defence unit must be 
executed according to the regulations enacted by the Ministry of Defence. The 
activities of areligious organisation or ofabelievércan be restricted only underthose 
círcumstances when Öie laws and Constitution of the Republic of Latvia are violated 
(Art. 14).

If religious organisations intend to perform activities of a religious nature outside their 
buildings and their Iand, they must receive permission from the local self-govemment 
authoriíy (Art. 14). This is also provided in theLáw on Méetings, Demonstrations and 
Pickets of 16 January 1997.

Only religious organisations can invite foreign clergy or missionaries to Latvia for the 
accomplishment of religious activity, and then only if residence permits have to be 
obtained according to the law (Art. 14).

Finally, Article 14 states that a religious organisation must annually, and not later than 
1 March, provide a report of its activities to the Ministry of Justice. The report must be
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prepared in accordance with the specifíed requirements of the Cabinet of Ministers.
Members of the religious organisations and joumalists are entitled to become familiar 
with the report and the decisions taken by the organisations. The State Income Service, 
the Police and local govemments monitor the activities of the organisations and ensure 
that they are within the law. However, State and Iocal govemment institutions as well 
as other organisations, do not have the right to interfere with the religious work of the 
organisations.

Furthermore, in accordance with the Law on Religious Örganisations (Art. 15) and the 
Law on Entrepreneurship of 13 December 1990, a religious organisation is entitled to 
undertake commercial and entrepreneurial activity,to found companies and to purchase 
commercial shares. A religious organisation may own property and goods. If the 
income from commercial activity in a period of one calendar year exceeds by 500 times 
the minimum mónthly salaiy set by the Cabinet of Ministers, the religious organisation 
must found a company which must be registered in the Company Register of the (
Republic of Latvia.

However, if the spiritual centre of a religious organisation registered in Latvia is 
situated in a foreign cóuntry, it cannot own the tmmovable property of this 
organisation, nor any property recognised as a monument of culture. (Art. 16).

S.6.3.2 Termination of Activity

A congregation or a religious organisation may be dissolved in accordance with its 
statutes, or as a result of a Iegal process. Furthermore, a religióus association (church) 
is dissolved if the number of congregations within it in a period of one year is smaller 
than ten (Art. 17).

If the religious organisation acts in a way which is contrary to the Constitution and ^
laws of the Republic of Latvia, the State Prosecutor or the Minister of Justice may 
initiate the process of dissolution of the organisation. A court may terminate the work 
of the religious organisation, if it:

1) propagates ideas of religious intolerance or hatred;
2) violates the Iaw or encourages others to do so;
3) violates or disregards its own statutes (constitution, regulations);
4) by means of its activities (teachings) becomes a threat to national security, public 
peace and order or the health and morality of other persons. (Art. 18 (4)).

The court ruling on dissolution of the organisation may be appealed against in 
accordance with the Civil law process.
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5.6.4 Authorisaíion to Perform Marriáge of Civil Validity

Article 53 of the restored Civil Law of 1937 of the Republic of Latvia provides for 
pérsons to be married in the registry office or by apriest Article 51 of the Section of 
Family Rights of the Civil Law states that, if the persöns to be married belong to 
confessions of Lutherans, Catholics, Orthodox, Old Beiievers, Baptists, Adventists, 
Refonnats, Moses Beiievers and wish to be married by the priest of théir confession, 
who has the permission of the administration of the respective confession, that the 
announcement takés place according to the rulés of the confession, and that after the 
announcement the priest performs a marriage ceremony. This Iist of denominations in 
the Civil Law may be changed only by relevant amendments to the existing Iegislation.

5.6.5 Fiaancing by the State of the Aethities of Religiosas Associations

From information received firom the Latvian Ministry of Foreign Affairs it appears that 
the state does not give direct financial support to religious associations, but supports 
them indirectly by way of certain tax exemptions and reductions.

5.6.6 Tax Regulatioia

In accordance with the Iaw uOn taxes and duííes” of 2 February 1995, a religious 
public organisation must pay

social tax, if it or its company employs paid workers;
- company income íax9 value added tax, natural resources tax, lottery and gambling tax 
as other companies do.

In practice, however, religious organisations enjoy some tax exemptions and 
reductions. Thus, the Law on Real Estate Tax, which entered into force on 1 January 
1998, provides that this tax is not imposed on the real estate of religious organisations, 
i.e. land, building, structures, irrespective o£ whether the real estate will be used for 
religious activities or other purposes.

Furthermore, when enterprises (corporations) donate sums tö religious organisations, 
which have received permission firom the Ministry of Finance to receive donations,
85% of the donated sum will be deducted from the calculated amount of the íncome tax 
of these enterprises. Individuals can have donations deducted from their taxable income 
before the income tax is imposed. These donations may not exceed 20% of the income 
subject to income tax.



Finally, value added tax is not imposed on religious and rituái services, and other 
services performed by registered religious organisations without the aim to gain profit. 
However, value added tax is imposed on the commercial activities öf reiigious 
organisations.
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5.7 LITHUANIA

5.7.1 The Right to Freedora of Religion and the Relatíonship hetween Staté and 
Church

In Lithuania thé right to freedom of religion is protected by virtue of the Constitution 
and intemational instmments.

The generai provision of the Lithuanian Constitution of 1992 conceming the right to 
freedom of religion is Article 26. This provision is supplementary to the protection 
impiied in Article 25 on the right to freedom of expression, Article 35 on the right to 
freedom of association, and Articíe 36 on the right to freedom of assembly. 
Furthermore the Cpnstitutipn contains provisions on churches and religious 
organisations (Art. 43). Finaily, the Seimas adopted in 1995 a “Law on Religious 
Communities and Associatipns of the Republic of Lithuania”, also cotttainíng 
provisions on the right to freedom of religion.

5.7.L1 State aftd Chisrch . fí: . .

Article 43 of the Constitution states the following:

The State shall recognise traditional Lithuanian churches and religions organisations, 
as well as other churches and religious organisations provided that they have a basis 
in society and their teachings and rituals do not contradict morality or the law. 
Churches and religious organisáíions recognised by the State shall have the rights o f 
legal persons.
Churches and religious organisations shall freely proclaim the teaching o f their faith, 
perform the rituals o f their belief and have houses ofpráyer, charity institutions, and 
educational institutions for the training o f priests o f their faith.
Churches and religious organisations shall function freely according to their canons 
and statutes.
The status o f churches and other religious organisations in the State skall be 
established by agreement or by law.
The teachings proclaimed by churches and other religious organisations, other 
religious activities, and houses o f prayer may not be used for purposes which 
contradict the Constitution and the law.
There shall be no state religion in Lithuania.

Thus, Lithuania has no state church. State and church (religious organisations) are 
separated.

The relationship between the state and churches and religious organisations is regulated 
by the “Law on Religious Communities and Associations of the Republic of Lithuania”



of 1995 which “shall esíablish the Iegai relations of religious commimities and 
associations and the State of Lithuania, and shall implement the human ríght of 
freedom of religion consolidated by the Gönstitution of the Republic ofLithuania, other 
laws and intemational documents and agreements” (Article 1).

Article 5 of the law states that “the state recognises nine traditional religious 
communities and associations existing in Lithuania, which comprise a part of the 
historical, spiritual and socíal heritage ofLithuania: Roman Catholic, Greek Catholic, 
Evangelical Lutheran, Evangelical Reformed, Russian Orthodox, Old Believer, 
Judaístic, Sunni MusHm and Karaite”.

Other (non-traditional) reíigious associations may - according to Article 6 - be granted 
state recoenition as part of Lithuania’s historical, spiritual and social heritage, if they 
are backedby society and their instructiön and rites are not contrary to laws and 
morality, and provided they have been registered with the Ministry of Justice (see 
below).

The ^Basic Principles of State and Reiigioús Community and Association Relations” 
are described in Article 7 of the law:

Religious communities and associaiions shall notfidfil státe functions, while the state 
skall not fulfil the fimctians of réligious communities txnd asspciations.
Religious commmities and assöciations shall have the right to freely orgahise in 
accordance with their hierarchic and insiitutional structure, and manage their inner 
life according to its canons and statutes, as well as other norms.
All religious communities and associátionspossessing legalperson rights may obtain 
stqte support for culture, education and charity, in accordqnce with théprocedure 
estáblished by laws.

5.7.1-2 Freedom of Religion

The right to freedom of religion is guaranteed by Article 26 of the Constitution:

Freedom o f thought, conscience, and religion shallnot be restricted 
Every person shall have the right to freely choose any religion and\ either individually 
or with others, in public or inprivate, to manifest his or her religion or faith in 
worship, observance, practice or teaching.
No person may coerce another person or be subject to coercion to adopt or profess any 
religion or faith.
A person ’s freedom to profess and propagate his or her religion or faith may be subject 
only to those limitations prescribed by law and only when such restrictions are 
necessary to protect the safety o f society, public order, a person *s health or morals, or 
the fundamental rights andfreedoms o f others.
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Parents and legal guardians shall haye the liberty to ensure the religions and moral 
education o f their children in conformity with their own convictions.

These provisions are repeated in Articie 2 of the “Law on Religious Commtinities and 
Associations” with the little supplement that every person has the right to fireely choose 
any religion or faith, and to also change his choice ... Article 2 also prescribes thát 
“every individual within the Republic of Lithuania” has the above mentioned rights.

Furthermore, Article 2 states that “a crime or failure to implement laws may not be 
excused by the religion or faith practised by an individual”, repeating Article 27 of the 
Coristitution.

In Article 2 it is also státed that “believers shall have the right to íreely join religious 
communities and associations, and also to establish reiigious orgamsations”, reflecting 
Article 3 5 of the Constitution about the ri-ght to freedom of association.

Finaliy, Article 2 states that “every individuai may on the basis.of.his religious 
convictions choose an altemative (labour) service Ín lieu of the obliga.tory military 
service” which correspoiids to Article 139 of the Constitution. According to 
information frora the Ministry of Justice of the Republic of Lithuarda, this provision 
has been implemented.

According to Article 3 of the “Law on Religious Communities and Associations”
“[A]I1 individuals, regardless of the religion they profess, their religious convictions or 
their relationship with religion, shall be equal before the Iaw, It shall be prohibited to 
limit their rights and freedoms directly or indirectly, or to apply privileges. An 
individual’s religion shalí not be mdicated in documents issued by state institutions and 
organisations”. This corresponds to Article 29 of the Constitution on the equality of all 
peopie before the law which states that “a person may not have his rights restricted in 
any way, or be granted any privileges on the basis of his or her sex, race, nationality, 
language, origin, socia! status, religion, convictions or opinions”.

Article 25 of the Constitution Pn freedom of expression states, i.a., that “freedom to 
express convictions,..., may not be restricted in any way other than as established by 
law, when it is necessary for the safeguard of the health, honour and dignity, private 
life, or morals of a person, or for the protection of constitutional order. Freedom to 
express convictions ... shall be incompatible with criminal actions - the instigation of 
national, raciaí, religious, or social hatred, violence, or discrimination, the 
dissemination of slander or misinformation”.

Finally, Article 40 of the Constitution states that “state and local govemment 
establishments of teaching and education shall be secular. At the request of parents, 
they shall offer classes in religious instruction”.



5.7.2 Rules for Registration of Relígious Associations on State (Federál) and/or 
Locaí Lével

5.7.2.1 Deflnitions of Religious Assodations, Groups and Organisations

Aceording tö Articie 4 of the uLaw on Religioiis Commimitiés and Associations”, a 
religious communitv is comprised of a group of individuals seeking to impiement the 
aims of the same religion. It ihay be á local subdivision of a corresponding religioús 
association. Religious associations are uhions of church and tmiform réligious 
organisations, namely communities striving to implemení the aims of the same reiigion. 
An association shall be comprised of no fewerthan two religious communities, which 
are subject to mutual iéadership. Réligious centrés are the highér goveming institutions 
of reíigious associations.

Articie 5 of the iaw explicitiy mentions the nine traditional reiigious communities and 
associations ofLithuania which are recógnised by the state (see above), thus 
introdúcing one more term.

5.7.2.2 Recognition and Registration of Religious Associatíons

As mentioned above, non-traditionál religious associations may be recognised by the 
state. According to Article 6 ofthe Law on Religious Communities and Associations, 
state recognition Ís granted by the Pariiament (Seimas), and means state backing ofthe 
spíritual, cUltural and social heritagé of religióus associations.

Relígious associations may request staté recognition following thé elapse of a period of 
no less than 25 years from the date öf their initial registrátión in Lithuania. If areqúest 
is denied, it ínay be resubmitted, foilowihg the élapse of 10 years jfrom the day the 
request was denied. The Seimas shall deliberate the resubmission upon receipt of a 
conciuding summary firom the Ministry of Justice. However, the initial registration is 
considered to have taken place, þrovided that the religious association acted legaliy 
(was registered) in Lithuania after Fébruary 16,1918 (Article 6).

According to Article 43 of the Constitution, churches and religious associations 
recognised by the State sháll have the rights of legal persons.

The granting of legal rights to other religious communities and associations is 
prescribed in Article 11 of the law. These rights shallbe dependent upon registration of 
their statutes or the documents corresponding to them. To be registered a reiigious 
communitv shall comprise a membership of no fewer than 15 adult citizens of 
Lithuania, while a religious association shall comprise no fewer than two religious 
communities.
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In order to effect registration of the statutes or a corresponding document of a religious 
community/association, a written application shail be submitted together with the initial 
meeting protocoi and membership iist. The statutes or a corresponding document must 
indicate:

1) name and main ofíice of the reiigious community/associátion;
2) principles, áctivity directions and aims ofþrofessed réligious instruction;
3)organisationa! structure and authorities of the religióus community/association;
4)vþrocedure of management, use and sale of proþerty belonging to the religious 
community/associatiön;
5) pröcedure for closing of the religious community/associátion and distribution of 
property remaining following liquidation.

The statutes or a corresponding döcument shall not be registered if:
1) the above mentioned mforrnation is not included;
2) the activity of the religious community/association viöíates human rights and 
freedoms or public órder;
3) statutes or a corresponding docuíhent ofthe religiöus community/association öf.the 
same name have already been registered.

A refusal to register the statutes or a corresponding document of the religious 
community/association may be appealed in court

According to the Ðépartment of Statistics ofLithuania, in 1998 Roman Cathölics have 
691 religious cotmnunities in Lithuania; Church ofOld Believers » 57; Evangelicai 
Lutherans - 54; Orthodox Church - 44; Evangelical Refonnats -11; Greek Cathoiics - 
5; Moslems ~ 5; Jews - 5; Káraims -1.

5.7.23 Traésitloaal Frovisioas

According to article 10 ofthe Law onReligious Communities and Associations, 
traditional religious communities and associátions, having the rights ofa legal person, 
shall inform the Ministry of Justice hereof. Newly established (re-established) 
traditional religious communities and associations shall acquire the rights of a legal 
person, pursuant to a report in writing of their establishment (re-establishment), to the 
Ministiy of Justice by their authorities. The continuity of a specific commúnity or 
association is established by taking into account its canons, statutes andalso other 
norms.

5.7.3 The Legal Status of Religious Associations
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Upon registration religious coraxnunities and associations acquire the rights of legai 
persons.

5.7.3.1 Rightsand Conditions of Activity

The fireedom to perform religious rites is prescribed in articie 8 of the Iaw, which states 
that religious rites and cult ceremonies should be freely perfomied within cult premises 
and in their vicinity, in the homes and flats of citizens, fiineral hömes, cemeteriés and 
crematoriums. Furthermore, religious rites shall beperformed in hospitals, social care 
facilities and places ofdetention, as well as in military units, pursuant to request by 
beiievers. According to information firom the Lithuanian MJmstry of Justice, these 
provisions concem aií religious communities and associations, having the rights of a 
legai person and operating in Lithuania.

The rites of traditional and other state recosnised relisdous communities and (
associations which are not contrary to the secuiar school cpncept, may beperformed in 
state education and training institutions uponrequest by students who are believers and 
by theír parents. Refígious communities ánd associations having thé rishts of legal 
persons may have their own denominational cemeteries.

According to Article 9 of the láw, religion of traditionai and other state recosnised 
reiigíous communities and associations may be taught in state education institutions 
upon request by parents.

According to Article 13, religious communities, associations and centres havé the right 
of ownership to propertyrequired for their activitíes. Religious communities, 
associations and centres also have the right to establish and maintain general education 
schools as weíl as other institutions of instruction (Art. 14). Furthermore, they can 
engage in charity (Art. 14), publishing, production and economic activity (Art 15).

Most income from religious communities, associations and centres and their clergy is 
exempted from tax, but their enterprises shall be subject to taxation in accordance with 
the laws (Art. 16).

5.7.3.2 Termination of Activity

If a religious community, association or centre shouid fail tó act according to the 
registered statutes, or if their activity should violate the Constitution or the “Law on 
religious communities and associations the Ministry of Justice shall inform the 
religious community, association or centre and indicate the periód of time during which 
violations must be rectified. Failure to rectify said violations shail result in a court 
appeal by the Ministry of Justice for suspension of activity of the religious community, 
association or centre. The term of suspension shall not exceed 6 months. Should
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violation cited by the court fail to be rectifíed during this term, the activity may be 
céased by court decision (Art. 20).

Apart from this, the activity of a religious conmiunity, association or centre may be 
terminatéd by its own decision and the activity of a religious community or association 
may also be terminated by decision of its higher goveming institution.

5.7.4 Authorisation to Peiform Marriage of Civi! Validity

According to Árticle:38 of the Constitution, the State registers marriages, births, and 
deaths. The State also recognises all márriages registered by the traditional and state 
recognised churches operating in the Republic ofLithuania.

5.7.5 Fmancing by the State of tbe Actfvftles of Rellgsous Associatious

With reference to the Act of the Restitution of the Republic of Lithuania adopted in 
1990, the religious communities and associátions which suffered from the Soviet 
occupation obtain fínancial support of the Síate.

According to Aiticle 7 of the Law on Religious Communities and Associations, all 
religious communities and associations possessing legal person rights may obtain state 
support for culture, education and charity, in accordance with the procedure established 
by laws.

According to Article 14 of the same law, educational institutions of traditional and 
other religious communities, associatiöns and centres having the rights of a legal 
person, and schools of such religious communítiess associations and centres, that 
provide the education prescribed by tlie state, shall receive fínancial and other support 
from state and local govemment budgets, according.to procedure established by laws 
and other normative acts.

On 4 February 1998 the Lithuanian Govemmení decided to give 5 million litas (1.2 
million $) to the nine traditional churches ofLithuania, The churches will receive 
money proportionally to the number of believers.

5.7.6 TaxReguIatíon

According to Article 16 of the Law on Religious Communities and Associations, the 
income, namely contributions, resulting from the saie of property acquired through 
charitable means, of all religious communities, associations and centres (higher 
goveming institutions), shall not be taxable, provided they are intended for 
construction, repair or restoration of a house of prayer, charity, culture and education.
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The mcome received by the clergy of religious communities, associations and centres, 
assistants at religious rites and service stafF (except individuals performing 
construction, repair and restoration work), firom the previóusly Índicated flmds shall not 
be subject to the taxes levied on the income of Lithuanian nationais. Religious 
necessities and literature brought across the border into the Republic of Lithuania, 
through the authorisation of religious communities, associations and centres having the 
rights of a legal person, shaíl not be subject to customs tax.

Enterprises (organisations) established by religious communities, associations and 
centres shall be subject to taxation in accordance with the laws.

(

(
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5.8.1 The Right to Freedora of Religion and the Relaíionship beíween State and 
Church

In Norway the right to freedom of religion is protecíed by virtue of the Constitution and 
intemational instruments.

The general provisiöii of the Norwegian Constitution of 1814 with subsequent 
amendments conceming the right to freedom of religion is Article 2. This provisiön is 
supplemeiited by Article 100 conceming the right to freedom of expression. The 
Norwegian Constitution has no provisionson the right to freedom of association nor on 
the right to freedom of assembíy. However, legal theory holdsthat the freedom of 
association is constitutiorially protected, based on unwritten constitutional principles 
and other constitutional provisions. Furthermore, the Constitution contains provisions 
which establish and regulate íhe Church öf Norway (Art. 2,4 s 12, 16 and 27).

5.8.X.1 State aád Chiirch ' .

Article 2 of the Constitutíon states that the Evangelical-Lutheran religion shall remain 
the official reíigion of the State, and that those professing it are bound to bring up their 
children in thé same faith. According to Articlé 4 the King shaíl at afl times profess the 
Evangelical-Lutheran religion, and uphold and protect the same. According to Article 
12 umore than half the numbér of members of the Council of State (the Govemment) 
shall profess the official religion ofthe state”; this provision is to be seen in connection 
with Art. 27, para 2, which states that “a member of the Council of State who does not 
profess the offícial religion of the State shallnot take part in proceedings on matters 
which concern the State Church”.

Thus, State and Church are not separated, and as the Church of Norway is a state 
church; it can be considered to be part of the public adxninistration. Moreover, 
according to Article 16 of the Constitution “theKing ordains all public church services 
and public worship, all meetings and assemblies dealing with religious matters, and 
ensures thát public teachers of religion follow the norms prescribed for them”. It is 
generally accepted that this article deals only with the State Church of Norway. If other 
religious activities are to be regulated, they shoúld be regulated by law. Article 16 
expresses that the King is the Head of íhe State Church. Besides áppointing people and 
making other administrative decisions, he is the one who shall interpret the symbolic 
books of the Church, e.g. if it is maintained that a minister or a bishöp has set aside the 
right teaching. In such cases the opinion of theological experts Ís always obtained, for 
use as a guideliné. The King can also issue general provisions on ecclesiastical affairs, 
e.g. on church ceremonies, but he cannot decide that a church ceremony shall be legally 
binding, e.g. that marriage can only be contracted by a church wedding; that belongs to

5.8 NORWAY18
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the sphere of normai legislation. In practice, it is the general opinion that the King’s 
authority according to Art. 16 does not comprise establishing rules for the extemal 
organisation of the State Church. The provisions about this are to be found in the law 
on the organisatión of the Church of Norway dated 7 June 1996. Within the limits v 
drawn by Art. 16 of the Constitution, the authority of the King is exclusive. The . 
Parliament cannot interfere through legislation.

Membership of the Church of Norway, as of any other religious association, is 
voluntary. According to the census of 1980,88% of the population were members of 
the Church of Norway. *

The question of sepárating State and Church was considered by a public commission in 
the 1970’s. The majority of its membership concluded that there are good reasons for 
revoking the State Church system in favour of transforming the Church of Norwáý 
into an autonomous folk church of the same status as other religious organisations. This (
would imply correspbnding amendments to the Constitution. However, a majority. of 
the Parliamént, when discussíng the report of the commission, favoured maintainirig 
the State Church system, but suggested the introduction of reforms giving more 
freedom and independencé to thé Church. Consequentiy, amendments have been macie 
to the law on the organisation of the Church of 1996. A Synod has been established as 
a central representafivé body of the Church ofNorway, that shall express its opinion on 
important amendments to ecclesiastical Iaws. The Synod can also décide on rules for 
churcb activities.

5.B.1.Í Freedom of Religion

Freedom of religion is guaranteed by Article 2 of the Constitution to which the 
following provision was introduced by an amendmént in 1964 as a new first paragraph:

All inhabitants of the Realm shall have theright to free exercise oftheir religion.

This freedom of religion is universal. The right to free exercise of one’s religion 
implies not önly the right to worship God in one’s own way, but alsó the right to 
establish religious organisations, arrange religious meetings and the right to proselytisé.
In 1966 the Foreign Pölicy and Constitution Committee of the Nörwegian Parliament 
expressed the opinion that Article 2 should also be interpreted as comprising a view öf 
life; Article 2 cöuld thus be seen as an expression of freedom in the sphere of religión 
for followers of religion as well as for its opponents.

When exercising one’s religion, inhabitants must act in accordance with Art. 100 of the 
Constitution on freedom of expression which both regulates the freedom of expression 
and makes it possible to limit this freedom in case of blasphemy. The article states the 
following:
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There shall be liberty o f the press. No person may be punished for any writing, 
whatever its contents, which he has caused to be printed or published, unless he 
wilfully and manifestly has either himselfshown or incited others to disobedience to the 
laws, cöíitempt o f religion, morality or the constitutionalpowers, or resistance to their 
orders, or has made false and defamatory accusations against anyone. Everyone shall 
befree to speak his mindfrankly on the administration of ihe State and on any other 
subject whatsoever.

The right ío free exercise of one’s religion does not imply a claim for special treatment 
with regard to legislation regulating the behaviour ofcitfeens in non-religious affairs. 
Conscientious objectors to military service are exempted from this service, but are then 
obliged to altemative civil service. However, the basis for such claims is not defmed 
within the Constitution.

ij'"' ■,

The righf to fireedom of religion is further elaborated in the “Law on religious 
ássociations and miscellaneous” adopted in 1969, According to Article 1 of this law 
“everybody has the right to perform religious activities alone or together with others 
and to create religious associations as long as it does not offend íaw and common 
decency”. Religious associations (other than the State Church ofNorway) are thus 
equal before the law.

However, according to Article 7: of this Iaw, a person neither being citizen of Norway 
nor resident in the country cannot belong to a Norwegian reiigious association.

5,8.2 Rnles for Reglstratlon of Religions Assodatioas ou. State (Federal) aud/or 
Local Level

The “Law on religious associations...” does not give any definition of a religious 
association. Neither does it contain any provislon on a minimum membership 
necessary to fpund an association.

All religious associations have the right to register before the county’s govemor as long 
as their faith is riot “offending law and common decency” (Art. 13). To be registered, a 
religious association outside the Church of Norway shall submit an application to the 
govemor supplying him with the following information (Art. 14):

1) name and address
2) confession and teaching
3) organisation, activities and dissemination
4) name of every chairman
5) name and sphere of activity of every priest and leader
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6) provisions on the purpose of the association, oíi demíands for being.a member, on 
voting rights, on spokesmen, officials, on changing rules, on dissoiution.étc. -

The Ministty of Education, Research and Church Affairs pán establish the<form and ■, 
content of rUles ön áþþíic^tióh fp̂  aiid theír form and conttnt ./■ ." •. . .

In the law its^Íf thére aré;npteýms. féricortóideftífáþþijcáti^^^^ and ho
provisions bor t oe^’t o Í a w ,  höw^ye'ry várious
considerations are mentioned. In generai, theassociation shöuld bé of.positívé value to 
society. v. - •

It should be underlined that a réUgious ássociation does not need tö fégister íil Prdérto 
exíst and in' ítpw^er^ Jjf ít it c^rtam
rights and obligatiMs þréscribed bý la rights áre the right to þéiiöift marri.age
of civii validity, (“Law on marriages”, 4 July 1991, no. 47, section 12), thé possibility 
of receiving contributions to altemative religious education of children, (“Láw on 
religious associations and misceilaneous:..”, section 20),;and íhe possibility for the -
asspciation tö öávfc!Í^omi^a^éyan(;:^^etiÓn ÍBV ; ^ ^  ‘ ; ' ; ; Y ‘ '

5.83 The Legál o^eli^xfö r^^öéíatiöás.'-v .... v ;  ̂ ;

for whethér:á; réli^öjis^^^iáíion/is^Í^áíl^söfrornd^ 
assó c ia tio n k ^ '^ ^ ^ "^ ^ ^ " ''^ ^ ^ ""^  'T'l_ "* ^  ^— --
entér into

According tp “Law on religious ásspciatioiísi...” registeréá réiigious
associations éan bé deprivéd öf their registration by the county5s govémor, if the 
conditions for registration are no longer fulfilled. ín that case the goverhor should give 
the religious association á wáming in writing, and if the problems have notbeen solved 
within four weeks, the govemor can decide to strike the religious assöciation off the. 
register. In the case of serious violátiöns öf thé conditions for registration, the govemor 
can strike the associatiönoffthe register. withoutwaming. ■ ■ . : -

The decision by t̂he county’s govemór cönceming œgistetion, can be áppealed to thé • 
Ministry ofEducation, ReseárchandChurch'Affairs. ; ' , . .

;%$$/^títhíöriiá.ö^^ •;*» . . .

According to “Law on Marriages” (July 4,1991 j sectionl2), a minister inany 
officialiy registered religious association is authorised töperform marriages, provided
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that he has been given a specific right to perform public authority on behalf of the 
religious association. Such authorisation is granted by the county govemor.

5.8.5 Public Financing of the Activities of Religious Associations

According to the uLaw on religious associations Article 19, any officially 
registered religious association may apply for an annual contribution from the state.
The sum of all contributions shall be approximately equiVálent to the official budget for 
The Church of Norway and shall be allocated to the associaíions according to their 
number of members.

When an association is granted a state contribution, it may also apply for a contribution 
from the municipality where its adherents are living (cf. Art. 19). The municipality 
bases its contribution on the sum of local expenditures to The Church of Norway and 
allocates in the same way as íhe state.

By an amendment of thé above-mentioned law (1969) the saisie rules apply to non- 
registered religious associations, cf. Article 19a.

According to Árticle 20 ofíicially registered religious associations may apply to the 
municipality for contributions for altemative religious education of children.

State contributions are administered by the county’s govemor. Regulations are Iaid 
down by the Ministry of Justice (1988) and were from 1 January 1998 executed by the 
Ministry of Education, Research and Church Affairs.

Any ássociation of adherents to non-religious philosophies or views af Iife mayalso 
apply for contributions from the state and/or from the municipality as long as the 
activities of the association do not “offend law or common decency”, cf. “Law on 
cöntributiöns to associations of adherents to non»religious philosophies or views of 
life” (June 12, 1981, no. 64).

Religious associations outside The Church of Norway, as well as voluntary 
organisations within the Church, may apply for state contributions for the erection of 
new church buildings. The contributiön is granted in accordance with a normative 
number of square meters and is a fixed amount.

5.8.6 Tax Regulatiou
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Offlcial contributions to religious associations are not subject to taxation. The 
associations are, however, subject to the same general and special rules of taxation as 
any other legal body under Norwegian jurisdiction.

(

c
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5.9.1 The Right to Freedom of Religion and the Relationship between State and
• Church

In Poland the right to freedom of reíigion is protected by virtue of íhe Constitution and 
the Act on Guarantees of Freedom of Conscience and Beiief referring explicitly to a 
number of iritemational instruments.

The general provisioii of the Polish Constitution of 1997 conceming the right to 
freedom of religion is Article 53. This provision is supplementary to the protection 
implied in Article 54 conceming the right to freedom of expression, Article 57 
conceming the right to fireedpm of assembly, and Aríicle 58 conceraing the right to 
freedom of associatión. Furthermore, the separation of state and church is stated in 
Article 25 (3). Finalíy, the Preamble of the Coristitution states that believers and non- 
believers are equal.

5.9.1.1State assd Church

Article 25 (3) of the Polish Constitution of 1997 sets forth that:

The relátionship between the State and churches and other religious organisátions 
shall be baséd on the prihcipie o f respect for their autonomy qnd the mutual 
independence o f eqch in its own sphere, as well as on ihe principle of co-operation for 
the individual and common good.

The separátion of State and churches and other religious organisations is explicitly 
stated in Article 9 (2.1) of the Act on Guarantees of Freedom of Conscience and Belief 
which was adopted on'26 June 1997 and entered into force on 30 May 1998. Article 10 
(1) of this Act states that:

The Republic o f Poland is a secular state, neutral in questions o f réligion and 
convictions.

And Article 11 (1) of this Act states that:

Churches and other religious associations are independent from the state in 
performing their religiousfmctions.

Among the guarantees of freedom and conscience according to Article 9 (3) of the Act 
is the following:

5.9 POLAND
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Equality ofrights of all churches and other religious associations regardless of the 
form of regulation o f their legal situation.

The Concordat between the Holy See and the Republic of Poland of 28 July 1993 was 
ratified 24 April 1998. In its Article 1 it státes that:

The Republic o f Poland and the Holy Sée confirm that the State and the Catholic 
Church are - each one within its cömpetence - independent and autonomous and 
commit themselves to full observance o f thisprinciple in mutual relatioris and injoint 
action for the development o f ihe human being and for the common good.

According to the Preámblé of the Concordat, the Holy See and the Republic ofPoland, 
inter alia, talce into consideratiön “the fact that the Catholic religion is professed by the 
majority of the Polish society”, and underline “the mission of the Catholic Church, the 
roie played by the Church in the millennial history of the Polish State, as well as the (
signifícance of the Ppntificate of His Holiness Pope John Paul II for the contémporary 
histöry of Poland”. The Parties also state that they are “guided by... the universal 
principles of intemational law, including the norms conceming the observance of 
human rights and fundamental freedoms as well as the elimination ofall forms of 
intolerance and discrimination based on religion”.

The Concordat regulates the rélationship between the Holy See and the Polish Republic 
which recognizes the Roman Catholic Church and its institutions as légai persons in 
Ppland and - respecting theright to freedom of religion * guarantees the Catholic 
Church a free and public fulfíllment of its mission. It does not replace the law of 1989 
on the relationship between the Póiish State and the Catholic Church in Poland. After 
the ratification of the Concordat, the Parliament has amended the family code, the civil 
procedure code, the law ön civil status acts and others with special regard to marriage 
(see chapter 5.9.4).

(
During the last ten years, the Párliament has adopted laws on the relationship between 
the State and a range of churches, including other Catholic Churches than the Roman 
Catholic, the Adventists, the Órthodox Church, the Baptists, the Evangelical Lutheran, 
the Methodists, the Evangelical Reformed Church, the Pentecostal Church, the 
Karaimian Religious Association and the Jewish communities. The relationships 
between the State and the Muslim Religious Association and the Old Believers in 
Poland is still regulated by laws adopted in the inter-war period.

In the Preamble of the Constitution, believers and non-believers are mentioned in the 
following way:

... We, the Polish Nation - all citizens o f the Republic, both those who believe in God as 
the sowrce o f truth, justice, good and beauty, as well as those not sharing such faith but
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respeciing those universal values as arisingfrom other sources, ..., recognising our 
responsibility before God or our own consciences, hereby establish this Constitution...

Article 25 of the Constitution states the following:

L Churches and other religioiis organisations shall have eqital rights.

2. Public authorities in the Republic ofPoland shall be impartial in matters o f personal 
conviction, whether religious or philosophicai, or in relation to outlooks on life, and

Thus, Poland is a secular state with no formal role attributed to any réligious 
denömination. Churches and other religious organisations exercise, under the principle 
of equaiity of right, their freedom to fulíll religious frmctions.

5,9.1.2 Freedorá of ReHgión.
'A ■ ’ -

Freedom ofreligion is guaranteed by Articlé 53 ofthe Constitution:

1: Freedom offaith and religion shall be ensured to everyone.

2. Freedom o f religion shall include the freedom to profess or to accept a religion by 
personal choice as well as to manifest such religion, either individually or collectively, 
publicly or privately, by worshipping, praying, participating in ceremonies, performing 
o f rites or teaching. Freedom o f religion shall also inchide póssession o f sanctuaries, 
and other places o f worship for the satisfaction ofthe needs ofbelievers as well as the 
right o f individuals, wherever they may be, to bénefltfrom religiqus services.

3. Parents shall have the right to ensure their children a moral and religious 
upbringing and teaching in accordance with their convictions. (...)

4. The religion o f a church or other legally recognised religious organisation may be 
taught in schools, but other peoples' freedom of religion and coriscience shall not be 
infringed thereby,

5. The freedom to publicly express religion may be limited only by means ofstatute and 
only where this is necessary for the defence ofState security, public order, healih, 
morals or the freedoms and rights o f others.

6. No one shall be compelled to participate or not participate in religious practices.

7. No one may be compelléd by organs of public authority to disclose his philosophy o f 
life, religious convictions or belief
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These provisions are fiiither elaboraíed in Artieles 1-6 of the Act on Guarantees of 
Freedom of Conscience and Beliéf, which also states the right of citizens tö establish 
religious associations with the purpose of professing and spreading religious faith, and 
having their own constitution, doctrine and rites (Art. 2). Article 3 states the right to 
apply for altemative service on grounds of religious conviction* Article 4 states that the 
right to manifest one’s religion also belongs to persons serving in the army or in the 
civil defence, persons in health institutions, children and young persons in camps 
organised by state institutions, ánd persons in penal institutions: Finally, the Act states 
that foreigners and státeless persons staýing in Poland enjoythe same freedom of 
conscience and belief as Polish citizens (Art. 7).

5.9.2 Rules for Registrátion of Religious Associatious on State (Federai) and/or 
Local Level

According to Articles 30 and 31 of the Acton Guarantees of Freedom of Conscience 
and Belief, the right to found churches and other religibus associations is exercised 
through submitting aii ápplication to the Minister of Intemal Affairs and 
Adniinistration, and subsequent registration by the Ministér in the Register of Churches 
and other Religious Associations. A church or religious assóciation, having a minimum 
of 100 Polish citizens, has the rightto submit such an application. This means that non- 
citizens do not have the right to form a church or a religious associatión.

The declaration should contain, inter alia, the following:

1) A list of names ofthe applicants, their dates ofbirth, abode, number and stamp of 
Ídentity document and signatures;
2) Information on hitherto existing forms of rellgious life and methods of activity of the 
church or religious association ih Poland; i.e. masses, reverences, ceremonies with 
participation of believers of church or associátion. The declaration should indicáte the 
period of practising.
3) Information on the basic features, sources and doctrinal principles, and on religious 
rites;
4) The Statute.

Registration can be denied if the declaration contains resolutions not in accordance 
with the provisions of law protecting security and public order, health, public morals, 
authority of parents or fimdamental rights and freedoms of other persons. The decision 
to register should be taken within three months, and a denial can be appealed to the 
Administrative Court.

5.9.3 The Legal Status of Religious Assocíations
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5.9.3.1 Rlghts aad Coödiíions of Activiíy

Article 34 (2) of the Act on Guarantees of Freedom of Conscíence and Beiief states that 
a church or another religióus association from the moment of régisíration as a whole 
acquires the status of a légal person from the momerit öf registration and enjoys all the 
powers and is subject to the obligations laid down in the laws.

Accórding to Article 19 of the Act on Guarantees of Freedom of Conscience and 
Belief, churches and other religious associations have the fréedom tó fulfil religious 
fcnctions. They can, inter alia, give religious service to persons serving in the ármy ór 
in the civil defence, persons in health institutions, children and young persons in camps 
organised by state institutions, and persons in penal institutions. Furthermore, they can 
purchase, own and sell reaí estate and other property and administer it, teach religion 
and educate children and young persons in religion in the schools in accordaince with 
their parents, choice, ánd condúct chanty activities.

. .V
The activities of churches and other religious assöciatioris can be terminated by their 
own decision, and the Minister of lntemai Affairs and Administrátion caii stríke them 
from the registér ifthey do not fulfrl thé demands of registration. The Ministerial 
decision can be appeaíed to thé Administrative Court. Churches arid religious 
associations whose legal status, inclusivé of property oWnership, hás beéri regulated in 
a special law, can also be struck from the register

,5.9.4 Authorisaíion to Ferform Marrlage of Civil VaMdity

As mentioned above (chapter 5.9.1.1), following ratification of the Concordat, the 
Parliament has amended the family code, the civil prócedure code, the law on civil 
status acts and other laws with special regard to marriage. Jhe amendments aim to give 
civil validity to mamages conducted according to the intemal rnles of a church or 
another religious association, where this is defined in á ratified intemational agreement 
(i.e. the Concordat) or a law on the relations between the State and a church or another 
religious association. Thus, according to Articlé 10 ofthe Concordat and súbsequent 
amendments to the Polish Family Code, which came into force on 15 November 1998, 
the canonical marriage shall have the same legal status as civil marriage. This 
amendment applies to churches or religious associations other than the Catholic 
Church. To have a civil validity, the canonical marriage must be registered in the Birth, 
Maxriage and Death Register. The priest, who may dispense a marriage, issues a 
document confirming the marriage. This document must be submítted to the Births, 
Mairiages and Death Register Office within 5 days. If it does not happen, the marriage 
will only be recognized as canonical (except of vis maior). In case of divoree, only civil 
marriage may be dissölved. Decisions of a state court of law have no canonical 
validity.
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5.9.5 Financing by the State of the Activities of Religious Associatioos

In general, the rule is that the state neither fínances, nor financially supports activities 
ofchurches and religious asspciations (Art. 10 (2) ofthe Act on Guarantees of Freedom 
of Conscience and Belief). In all acts regulating relationships between the State and 
churches in Poland it is guaranteed by a standard provision that:
“National, seif-govemment and church institutions co-operate in the protection, 
conservation, accessibility and dissemination of monuments oif church architecture and 
sacred art, (...) which are the ownership of church and constítute the important part of 
cultural heritage.” The Catholic Church does not have speeial priyileges inthis matter.

5.9.6 Tax Regulation

According to Aiticle 13 of the Act on Guajrantees pf Freedom of Conscience and Belief 
the property of churches and other religious associations aiid their income are subject to (
general tax regulations with exceptions laid down in separate tax regulations.

The non-profit making activities of legal Assocíations of churches and other religious 
associations are exempted firom taxation. Their economic activities are exempted from 
the payment oftaxation where this inepme was invested for actívities íisted in the Act, 
e.g. in educationál, scientific and cultural activities, in charíty, and in conservation of 
monuments etc.

(
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5.10.1 Tfae Ríght ío Freedom of Rellgion and the Relationship between State and 
Church

InRussia the right to freedom of religion isprotected by virtue of the Constitution and 
Íntemational instruments.

The generai provision of the Russian Constitution of 1993 conceming the right to 
freedom of religion Ís Article 28. This provision is supþlementary to the protection 
implied in Article 29 concéming the right to freedom of thought and speech, Article 30 
conceming the right to association, and Article 31 conceming the right to assembly. 
Furthermore, the Constitution contains provisions on the separátion of the state and 
religious associations (Article 14).

5.10.1.1 State and Church

Article 14 of the Constitution states the following:

1. fhe Russian Federation is a secular siate, No religion can be esfablished as a state 
or compuísory one.
2. Religions associations are separatedfrom the state and equal before the law.

Thus, Russia has no state church. State and church (reiigious associations) are 
separated.

Article 14 is to be séen in connection with Article 13, which states that “ideological 
diversity is recögnised in the Russian Federation”. It also states that “public 
associations are equal before the law”, and prohibits the establishment and activity of 
public associations whose objectives and activities are directed to, i.a., kindling of 
religious strife.

The relationship between the state and religious assdciations hás recently been 
regulated by the “Law on Freedom of Conscience and on Religious Associatkms”, 
which was signed by the Fresident on 26 September 1997. The flrst version of the law 
adopted by the State Duma and approved by the Federatión Council was vetoed by the 
President and much debated. One of the questions debated was its compliance with the 
Constitution and Russia’s intemational obligations.

According to the Preamble of the law, the legislators are “recognising the special role 
of Orthodoxy in the history ofRussia and in the establishment and development of its 
spirituality and cuiture”, and “respecting Christianity, Islam, Buddhism, Judaism and

5.10 RUSSIA
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other religions constituting an integral part of the historical heritage of the people of 
Russia”.

These are the only religions mentloned expiicitly in thé law, which otherwise divides 
religious associations into ureligious organisations”, meaning traditional reiigions, and 
“religious groups”, meaning non-traditional religions or “sects”. This has aroused 
criticism on the part of other traditional religions claiming that they have contributed to 
the development of Russia’s spirituality and cuiture and thus form an integral part of 
the historical heritage of the people of Russia. The division of religious associations 
into organisations and groups will be described in further détaií below.

Article 4 of the law, repeatingthe wording of Article 14 of the Constitution, defines the 
relationship between the state and the religious associations:

* The state shall not interfere in the citizen s detérmination of his/her attitudes to
religion; (■

* The state shall not entrust religious associations withjunctions o f state authorities, 
other state agencies, staté institutions, and bodies oflocal government, and it sháll 
not interfere in the legal activities o f religious associations;

» The state shall guarantee the secular charqcter o f education in state and municipal 
educational establishments;

° The state shall regulate the granting tq religious organisatiom o f tax exemptions 
qnd other privileges and shall provide financiaí, material and other types o f 
assistance to them forrestoration, maintenance, and protection ofbuildings and 
objects that constitute monuments ofhistory and culture; the state shdll also ensure 
the teaching o f general subjects in educational institutions esiablished by religious 
organisations in accordance with the legislation on education;

* A religious association shall be established and conduct its activities in accordance 
■■ with its own rules;

* A religious association as such shall not participate in state or local elections nor ( 
in the activities ofpolitical parties and movements, whereas its members are free to
do this as well as to take partin governing;

® Upon the request o f religious organisaíions, state authorities shall be entitled to 
declare religious holidays to be non-working (holiday) days on their territories.

The concepts of “religious organisation” and “religious group” and their corresponding 
rights and conditions of activity are further described in detail in the law, which also 
sets up rules for registration of religious organisations. Reiigious groups are not 
registered and subsequently not considered juridical persons.

5.10.1.2 Freedom of Religion
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Freedom of religion is guaranteed by Article 28 of thé Constitution:

Every person is guaranteed freedom o f conscience, freedom o f religion, including the 
right to profess, either alone or together with others, any or no religion, to choose 
freely, have and disseminate religious and other convictions and to act in accordance 
withthem.

This provision is répeated in Article 3, para 1 of the “Law on Freedom of Conscience 
...”..with a minor supplément that everyone has the right to choose freely and 
change ... religious and other convictions ...” . The law also states in Article 3, para 1 
thát foreign citizens and stateless persons, living legally in Russia shall enjoy the same 
right to freedom of conscience and religion as Russian citizens, and that they bear the 
same responsibility to comply with the legislation on freedom of conscience ánd 
relígion and on religious associations.

According to Article 19 of the Constitution, all are equal before the law and the court, 
and the equality of the rights and freedoms öf individuals and citizens are guaranteed 
by'the state irrespective of, inter alia, aííitnde to reiigion and convictions. It íurther 
states that any limitatión to the rights öfcítizens, including religion, are prohibited,

According to Article 3, para 2 of the “Law on Freedom of Conscience the above
mentioned rights can only be limited by federal íaw to the extent considered necessary 
to protect the basis of the constitutional order, morality, health, rights and lawful 
interests of man ahd citizen, and for ensuring the defence of the country and the 
security of the state.

Article 3, para 3 states that discrimination on the grounds of religious affiliation shall 
not be permitted. Article 3, para 4 states that citizens of the Russian Federation are 
equal before the law in all areas of civil, political, economic, social, and cultural life 
regardless of their attitude to religion. Furthermore, citizens have íhe right to 
altemative service if the performance of militaiy service is inconsistent with their 
convictions or religion.

Article 29 of the Constitution guarantees the freedom of thought and expression and 
states thát “no person can be compelled to express his views and convictions or to 
denounce them”. This provision is elaborated in the “Law on Freedom of Conscience 
...”, Article 3, para 5 which states that “[Njobody shall be obliged to provide 
information about his/her attitude to religion nor may be forced to determine his/her 
attitude to religion, profess or refuse to profess religion,

According to Article 29, para 2 of the Constitution, “propaganda and agitation 
instigating social, racial, national or religioiis hatred and strife are not allowed. The 
propaganda of social, racial, national, religious or language superiority is prohibited”.
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The “Law on Freedom of Conscience ...” in Article 3, para 6 states inter alia that . 
intentional offence of citizens with regard to their attitude to reiigion, by propaganda of 
religious supremacy, destruction of or damage to property or threat thereof, shall be 
prohibited

Finally, the “Law on Freedom of Conscience...” guarantees the secrecy of confession.

The Constitution also guarantees the right tó assocíation (Art. 30) and the right to 
assembly (Art. 31).

5.10.2 Riiies for Registration of Religious AssociatioDS on State (Federal) and/or 
Local Levjeí

5.10.2.1 Definitions of Religious Associations (Groups and Organisatkms)

Article 6, para 1 of the “Law on Freedóm of Conscience...” defines a religious 
association as á voluntary association of citizens or other persons, permanently and 
legally residing in Russia, formed for the puiposes of coilective confession and 
dissemination of faith and manifesting the following characteristics:

» confession of faith;
® performance of réiigioús services and other religious rites and ceremonies;
• instruction in religion and religious education of its adherents.

A religioús group is defíned (Art. 7) as a voiuntary association of citizens formed for 
the purposes of coilective confession and disserriination öf faith, íunctíoning without 
state registration and without the acquisition of the legal status of a juridical person. 
Religious groups have the right to perform religious services and other religious rites 
and ceremonies ahd to coriduct religious instructioa and réligious education of its 
adherents. Furthermore, Article 7 states that citizens having formed a religious group 
with the inténtiön of transforming it into a reiigious orgaáisation shall nötify of local 
govemment bodies about its formation and commencement of activities.

As will be seen below, religious groups can only become reiigious orgaiiisations and 
obtain legal status after they have been registered with the local interior department for 
fifteen years. In practice, this means that apart from the so-called traditional religious 
associations mentioned in the Preamble of the “Law on Freedom of C o n sc ie n c e a  
great number of other religious communities will be categorised as religious groups, 
and will thus oniy enjoy Íimited rights in comparison with the reiigious organisátions.
It is noteworthy that a reiigious group cannot be established by “other persons, 
permanently and legaiiy residing in Russia’%
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A religious organisation is deflned (Art. 8) as a voluntary association of citizens or 
other persons, permanently and legaíly residing in Russia, formed for the purposes of 
collectivé confession and dissemination of the faith and being registered as a jurídical 
person.

Ðependiltg on the “territoriai sphere of their activities”, reiigious organisations are 
divided into “locai” and “centralised” entities. A ^locai religious organisation” should 
have no fewer than ten “participánts” residing in the same location. A “centralised 
reíigious órganisation” shouid in accordance with its own charter comprise at least 
three local religious organisations.

A religious organisation must submit an annuai report to thé agency which registered it, 
about the continuation of its activities, andprovide information to bé included in the 
single state register pf juridical persóns. Faiiure to do so in the course of three years, 
peraiits the registering agencý to file a suit in court to estabiish the reiigious 
organisation as having ceased its activities.

Religious organisations should háve charters of íheir own which meet the requirements 
df the civil legisiation. The statutes should indicate, inter alia, the name bf-thé 
organisation, its goals, purposes and basic forms of activities, and sources of funding.

5.10.2.2 Reglstraíion.of RéMgious Orgsaisatioiis

According to Article 11 of the “Law onFreedomof Conscience...” centralised 
reiigious organisations comprising iocal reíigious organisations in two or more 
constituent entitiés of the Russian Federation aré registered by á federal body of justice, 
whiie local as weil as centralised religious orgánisations comprising locai religious 
organisations in a single constituent entity of the Russian Fedération are registered by a 
body of justice of the respective constituent entity.

Registration is effected in accórdance with the civil legisiation procedures of the 
Russian Federation ánd the Law on Freedom of Conscience. This means that reiigious 
organisations acquire the rights of a iegal person.

For state régistration of a locai reiigious organisation the founders shail submit the 
following to an appropriate juridicai body:

• an application for registration;
® a list of persons creating the reiigious organisation indicating their nationality, place 

of residénce, and date of birth;
® charter of the religious organisation;
• records of the constituent meeting;
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• document confirming the existence of the religious group in the given territory for a 
period of no iess than 15 years, issued by a iocai self govemment body, or 
confírming its membership in a centralised reiigious organisation, issued by its 
directing centre;

• information on the fundamentai beiiefs of the reiigion and its practices, inciuding 
the backgroimd of the religion and the given association, about the forms and 
methods of its actrvities, its attitude to famiiy, marriage, and education, about its 
specific attitude towards the health of adherents of thegiven religion, restrictions 
for members and officiais of the organisatipn with regard tptheir civil rights and 
duties;

• document confirming thelegal address ofthe organisation.

If a higher directing body (centre) of the religious organisation to be established is 
located outside Russia, the charter or another founding document ofthe foreign 
religious organisatipn, certified by a state authority of the host state, shail also be 
presented.

The basis for state registration of centraiised religious organisations and reiigious 
organisátiorís forméd by centralised religious prganisations comprise the following 
documents:

• application for registration;
• list of founders of the religious organísation;
• charter of the religious organisation;
• document confirming the legal address of the organisation;
• nolariséd cppies of the charter and the state registration certificate ofthe founder(s);
• appropriate decision of the authorised body by the founder(s);

Applications for state registration of reiigious organisations shall be cónsidered within 
one month after the day of submission of all necessary documents: However, uin some 
cases” the registeringagency has the right to extend this term to six months to conduct 
“a state expert analysis by religious schoiars”, the procedure of which is established by 
the Russian Govemment.

According to Article 12, a religious organisation may be denied registration if:

• its purposes and activities contradict the Russian Constitution and legislation (then 
reference is made to the relevant articles of the iaws);

• the organisation is not recognised as a religious one;
• the charter and other docmnents submitted do not meet the requirements of the 

Russian legisiation or contain false infonnation;
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® an organisation with the same name was previously entered into the State register 
of juridical persons;

• the founder(s) does not have legai status.

In case of denial of registration of a religious organisation, the applicant(s) shall be 
notified about the decision in writing stating the grounds for denial. Denial of 
registration may be appealed against in court.

5.10.2.3 Transitional Provlsions

According to Article 27 (Concluding provisions) of the “Law on Freedom of 
Consciencecharters and other constituent documents of reiigious organisations 
created beforé the introduction of the law, shall be brought into accordance with the 
law.

Art. 27 also states that re-registration of religious organisations, which are íiquidated or 
prohibíted according tö Art. 14(2) of the law (see paragraph 5.10.3.2), will riot take 
place. In that c&sethe registering authority shall refer the case to the court.

Finally, Art. 27 states that religious organisations without certifícatipn of their 
existence in the respective íocality for át least 15 years shall enjoy the rights of a 
juridical person, but subject to their annual re-registration úntil the 15 year period 
expires. During this period tiiey do not enjoy the legal rights of religious organisations 
as follows:

® to serve altemative military service (Art. 3(4));
® to create educationai establishments and to teach religion in state and municipal 

educational establishments (Art. 5(3&4));
© to host a mission ofa foreign religious organisation (Art. 13(5));
• to conduct religious rites in sanatoria and hospital institutions, orphanages, rest 

homes, and penitentiary institutions (Art. 16(3));
© to manufacture, acquire, export, import, and distribute religious íiterature, printed, 

audio-visual materiaís and other religion-related objects, and to establísh 
organisations publishing liturgical Ilterature and manufacturing religion-related 
objects for religious use (Art. 17(1&2);

® to establish educational institutions and mass media (Art. 18(2));
• to establish institutions for training of ministers and religious personnel (Art. 19);
• to invite foreign citizens to engage in professional reiigious activities, including 

preaching (Art. 20(2)).

5.10.2.4 Forelgn Religious Organisatíons
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Foreign religious organisations can be granted the right to open their missions in Russia 
(Art. 13). However, they are not allowed to engage in religious activities and they shall 
not have the status of a religious association according to the “Law on Freedom of 
Conscience Art. 13 also states that á Russian religious ofganisation shall be entitied 
to host a mission of a foreign religious organisation.

According tp Regulations on Registration, “Opening and Closing of Representations of 
Foreign Religious Organisations in the Russían Federation,” issued by the Russian 
Govemment on 2 Februaiy 1998, a representation will not be a juridical person, and it 
will registered for a three year period which can be prolonged by further three year 
periods.

5.10.3 The Legal Status ofReligious Associations

Registered religious organisations have the rights of legal persons, while this is not the 
case for religious groups.

5.10.3.1 Rights and Conditioas of Activiíý

Registered religious organisations, in existence for more than 15 years, but not 
“religious groups”, enjoy a whole range of rights many of which were lísted above (See 
5.10 2.3),

Oenerally, religious organisations have the right to establish their own cult buildings 
etc. and to conduct religious rites and ceremonies in them and in a number of other 
places, as well as in sanatoria and hospital institutions, orphanáges, rest homes, and in 
penitentiary institutions. The military authorities shall hot prevent servicemen from 
participating in services and other religious rites and ceremonies. (Art. 16).

Religious organisations have the right to manufactuxe, acquire, export, import and 
distribute religious literature, printed and audio-visual materials, and other religion- 
related objects, aiid to establish organisations publishing liturgical literature and 
manufacturing religion-related objects (Ajrt. 17).

They also have the right to engage in charitable activities and to create educational 
organisations and establish mass media. The state will support their charitable activities 
and any socially significant cultural and educational programs and events (Art. 18).
This provision corresponds to the provision in Article 17 of the Law on Public 
Associations of 1995, according to which the state provides support for the activities of 
such associations and can give them tax exemption and other privileges; the state 
support can consist of financing “publicly usefiil programmes” of the associations. 
Furthermore, religious organisations can establish institutions of professional religious 
education which are to be registered as independent religious organisations and which
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receive a síate license to conduct their activity. Students of such institutions shall be 
entitled to deferment from conscríption under the legislation on military service, and to 
other privileges (Art 19).

Finally, religious orgánisations have the right to maintain intemational contacts and to 
, invite foreign citizens to engage in professional religious activities. (Art. 20). They also 
have the right of ownership (Art. 21 and 22) and of engaging in entrepreneurial 
activities (Art. 23).

r 'P ' •

■ 5.10.3.2. Frolllbitioá ofÁctivity

According to Article 14 of the uLáw on Freedom of Conscience ...” religious 
organisations may be iiquidated, and the activities of religious organisations and groúps 
can be prohibited for a range of reasons, amóng them being:

® coercing the break-down of a family unit;
• damage, as defined by the law, to moraíity and the health of citizens, mduding the 

worship-related use of narcotic drugs and psychotröpic substances, of hypnosis, and 
performance of debauchéd ör other illegal aets;

,® rejections of medical care for persons whose lifé and health are threatened;
© coercion of members and adherents of a religious association and other persons Ínto 

alienation of their property in favour of the religious association;
® prevention of a person from leaving the religious association under threat of harm 

to life, health or property, if the threat or danger of the use of force are real;

The question of liquidation of a religious organisation or prohibition of the activities of 
a religious organisation or religious group can be brought before íhe court by the Public 
Procurator’s bodies, by the autíiority in charge of registration of religious organisations 
as well as by bodies of iocaj govemment.

5.10.3.3 Coffitrol of-the ImpIemeEtatioQ of the <6Lsw on Freedom of Consdesce...”

Supervision over enforcément of the legislation on fireedom of eonscience, freedom of 
religion and on religious associations shall be exercisedby the Prosecutor’s Offices. 
The authority that registered a religious organisation shali control observance of its 
charter regarding the purposes and procedure of its activities (Art 25). Violation ofthe 
legislation on freedom of conscience, freedom of religion and on religious associations 
shall incur criminal, administrative, and other penalties (Art. 26).

5.10.4 Authorisation to Perform Marriages of Civil Validity
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Religious associations aré not authorised tó perform marriages with civil validity.

5.10.5 Fmancing by the State of the Activities of Religious Associations

As mentioned above in paragraph 5.10.3.1, the state shall support charitable activities 
and socially significant cultural and educational programs and events (Art. 18 (3) of the 
Law on Freedom of Conscience).

Furthermore, according to Article 4 (3) of the Law on Freedom of Conscience, the state 
shail provide fmancial, materiai and other types of assistance to religious orgartísations 
for restoration, maintenance, and protection of buildings and objects that constitute 
monuments of history and cuiture, as well as in ensuring the teaching of genéral 
subjects in educational institutions estabiished by religiöus organisations, in accordance 
with the legislation of the Russian Federation on education.

■ ' ' (
5.10.6 Tax regulation

According to Article 4 (3) of the Law on Freedom pf Conscience, the state shail 
regiilate the granting to religious organisations of* tax, duty and other privileges.

c
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5.11.1 The Rlght to Freédom óf Religion and the Relationship between State and 
Church

In 1995 the Swedish Parliament decided in principle to change the relationship between 
the state and the Church of Sweden and to separaíe the state and the church. To 
imþlément the reform, which will enter into force on 1 january 2000, a number of 
Swedish laws have to be amended, and the Constitution has to be changed. Changes in 
the Constitution wiil have tó be adopted by two decisions of the Parliament with a mid- 
way election. The first proposal to Parliament was madé in Decémbér 1997. 
Additionally, a Iáw on the Church of Sweden and a íaw on religious associaiions will 
have to be adopted.

In the following the main focus will be on a descriptioii of the relevant aspects of the 
refbrm. i

At present ~ and as will be the case affcer the introduction óf the reförm - the right to 
freedom of religion is protected by virtúe of the Constitution and intemational 
instruments.

The general provisions of the Swedish Constitutión, with subseqúent transitional 
provisions conceming the right to freedom of religion, is in Chapter 2 ‘Tundamental 
Rights arid Freedoms’\  This Chapter also guarantees the freedom of expression, the 
freedom of assembly, and the freedom of associaíion. These próvisions of the 
Constitution are not goixig to be changed in comiection with the reform.

5.11.1.1 State and Churcfe

The Church of Sweden is nöt mentioned inthe Constitutiön proper, but in the 
Transitional Provisions of 1974 wheré it is stated in para. 9 that “fundamentai 
provisions conceming the Church of Sweden as a religíous cohgregation and 
concéming the General Assembiy of the Church as an assembly of elected 
representatives of the Church of Sweden shall be laid down in an Act cohceming the 
Church of Sweden”. A Iaw on the Church of Sweden was adopted in 1992 according to 
which the Church of Sweden is defined as an Evangelical Lutheran religious 
association. This law is going to be replaced by a new law on “The Church of 
Sweden”.

In a report from the Govemment to the General Assembly of the Church of Sweden on 
the fimdamental relationship between the state and the religious associations (1997), 
the present relationship between the State and the Church of Sweden are described as 
the result of a long historical development. It is further said that the Iöng common

5.11 SWEDEN19
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history justifies that the State can indicate in a separate law, the framework within 
which the Church of Sweden wili function in the íuture. Finaliy, the report underiines 
that the reguiátion of the identity and fundamental character of the Church of Sweden 
must corxespond to the view of the Church of Sweden of itself, and that thé Church of 
Sweden should reguiate its own affairs within the framework of the Íaw.

The draft law on “The Church of Sweden as a Religious Association,;’ states that the 
Church of Sweden is an Evangelical Lutheran religious community (Art. 1); it is an 
“open folk church” which carries on nation-wide activitie$ througji a co-operation 
between a democratic organisation and the clergy (Art. 2). Art. 3 states that the Church 
of Sweden as well as its parishes ánd dioceses are legal persons. The law also contains 
provisions on the organisational structure ofthe Church of Sweden and the tasks of 
parishes and dioceses, on the General Assembly of the Church of Sweden, on church 
taxes and property, on access to information, on church archives, and on information 
for registration (see below). ^

Thus, the State and the Church of Sweden will in principle be seþarated iBrom 1 January 
2000, provided thát the changes of the Constitution take place and that the law on the 
Church of Svveden is adopted.

However, in its report the Govemment does not propose any changes to the so-called 
demand for confession of faith of the Head of Staté to which Art. 14 of the Transitional 
Provisions of 1974 refers. Article 2 of the ConstitUtion of 1809 will remain in force 
which méans that the Kirig, as Head of State, will still have to adhere to the Church of 
Sweden. According to the Govemment, this question is not dependent on the changed 
relationship between tíie State and the Church of as Sweden proposed by the 
Govemment.

In the report from the Govemment to the General Assembly of the Church of Sweden 
on fundamental questions of the relationship between the state and the religious (
associations, it is stated tíiat the purpose of legal regulation of religious associations 
must be to create good working conditions and as equality for different religious 
associations. All religious assöciations should have the opportunity to act as such both 
formálly and legally. As this is not défined in the Swedish Iegal system, a special form 
of association should be created for religious associations.

The draft law on religious associations states in Art 1 that provisions on freedom of 
religion are to be found in the Constitution and the European Convention for the 
Protection of Human Rights and Fundamental Freedoms. As the law itself also contains 
similar provisions, the Law on Freedom of Religion of 1951 is superseded. However, it 
is stated that nobody is obliged to belong to a religious association; a provision which 
reflects the provisions of the Constitution, Chapter 2, Article 2,
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The draft law introduces a new förm of association, namely a registered religious 
association. Consequently, it has prövisions on registration öf religious associations 
and their organisational bodies, referring, i.a. to the Church of Sweden, which is 
cpnsidered to be a registered religious association. ín its report the Govemment 
underlines that the aim of the proposed regulation is that the great majority of religious 
associations active in Sweden at present, should be able to apply the new form of 
assöciation to their activities. The regulation should, however, not curtail the actiyities 
of religious associations not using the new form of association. In this connection it 
should be underlined that non-registéred reíigious associations are also to be considered 
íegal persons, provided they have statutes with provisions regarding the purpose of the 
assöciation, its decision-making, and a board of directors or govemors.

5.11.1.2 Freedom ofReligion

Freedom of religion is guaranteed by Chapter 2, Article 1 of the Constitution:
**• • ,

All citizens shall be guaranteed the following in their rélatiöns with the public 
administration:

6. jjreedom o f worship: the freedom to praciice one ’s own religiön either alone or in 
cójnpany with others.

Furthermore, Article 2 of.Chapter 2 of the Constitution states the following:

All citizens shall be protected in íheir reíations with the pubíic administration against 
all coercion to divulge an opinion in anypolitical, religious, cultural or other similar 
connection They shall furthermore be protected in their relations with ihe public 
administration against all coercion to participate in any meetingfqr the formation o f 
opinion or in any demonstration or othér expression o f opinionor to belong to any 
politicaí association, religious congregation or other associationfor opinions o f the 
nature referred to in the first sentence.

According to Art. 22 of Chapter 2 of the Constitution, foreigners within the Realm 
shall be considered equal Swedish citizens in the above mentioned respects; in other 
words: all residents of Sweden enjoy freedom of religion.

Article 13 of Chapter 2 of the Constitution states that

jreedom o f expression and freedom o f information may be restricted having regard to 
the security o f ihe Realm, the national supply, public safety and order, the integrity o f 
the individual, the sanctity ofprivate life, or theprevention andprosecution ofcrime ... 
Freedom ofexpression andfreedom o f information may otherwise be restricted only 
where particidar important reasons so warrant
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In judging what restrictions may be made by virtue ofthe preceding paragraph 
particular regard shall be páid to the importance of the widest possible freedom o f 
expression andfieedom o f införmation in political, religious, professional, scientific 
and cultural mattérs.

As to freedom of asseuibly and freedom of association, Article 14 of Chapter 2 of the 
Constitution states the following:

Freedom ó f assembly and the fieedom to demonstrate may be restrictedfor the purpose 
of preserving public safety ánd order át the meeting ör demonstration, pr having 
regard to the circulaiion o f traffic. Thése fieedoms máy otherwise be reStricted only 
out ofregardfor thé security o f the Realm or for the purpose o f combating an 
epidemic.
Freedom o f association may be restricted only in respect of organisations whose 
activities are ó fa  military nature orthe íike, or which involve the persecution o f a 
population group o f a particular race, skin colour, Ör ethnic origin.

ít shöuld be underlined that none of the ábove mentioned provisions are going to be 
changed in connection with the reform.

5.11.2 Rules for Registration ofReligious associations ou State (Federal) and/or 
Local Level

5.11.2.1 Defmitions of Religious Associations, Groups aiid Organisatxons

In the draft law on religious associations, a religious association Ís defíned as á 
“community for religious activity which comprises the holding of sérvices” (Art. 2). In 
its commentaries to the draft law the Govemment státes that “service” in this context 
shouid be understood in a wider sense, so that, e.g., meetings for conunon prayer and 
meditation would nonnálly be included.

Article 5 of the draft law states that the term “registered religious association” refers to 
the Church of Sweden and to other reiigious associations registered according to the 
Íaw. As mentioned above, in the draft law on the Church of Sweden, it is defined as an 
Evangelical Lutheran religious conúhunity (Art. 1), and as an “open folk church” 
which carries on nation-wide activities through a co-operation between a democratic 
organisation and the Clergy (Art. 2).

5.11.2.2 Registration of Religious Associatious
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The draft law on religíous associations introduces a new type of association; the 
registered religíous association. Churches can choose either to remain in the present 
form of association, or to apply for a registration.

According to Article 7 of the drafl Iaw, a réligious association can apply for registration 
with the authority appointed by the Govemment, ifithas:

1. statutes containing provisions on its aim, and on how decisions are made in its 
affairs;
2. a board or corresponding body.

Furthermore, a religious association can only be registered if its name differs from that 
of other religious associations and does not contradict good morals or public order.

These demands are similar tb the demands of an “ideal” association, meaning a non- 
profít makingor charitable association. According to the Govemment report, the 
teachings of a religious association will not be examined in connection with 
registration, as this will contradict the fireedom of religion. Formal consideration of an 
application for registration wOl be equal to the considerations applied when registering 
a limited company.

The registration shall include (Art. 8):

1. the name and postal address of the religious association;
2. the statutes of the religious association;
3. name, postal addréss and civil registration number (or date of birth) of members of 
the board or cörresponding body or other persons authorised to represent the religious 
ássociation.

These demands are similar to the demands to limited companies and economic 
associations in Sweden.

According to the draft Iaw on the Church of Sweden. it should Ínform the register 
referred to m Axticle 7 of the draft law on reiigious associations about:

1. statutes;
2. division into parishes, church communities and dioceses;
3. name, postal address and civil registration number (or date of birth) of members of 
the board or corresponding body or other persons authorised to represent the Church of 
Sweden. Corresponding information should be given on parishes, church communities 
and dioceses.
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Finally, Article 13 of tfae draft law on reiigious associations also states that also 
independent organisational parts of religious associations can be registered provided 
they meet the demánds of Article 7. As for the Church of Sweden, Article 13 states thæt 
its parishes, church communities and dioceses are registered as organisational párts óf 
the Church of Sweden.

The Govemment Report proposes that religious associations should be registered by 
the department of the Ministiy of Finances (Kammarkollegiet) which already deals 
with some matters conceming the ChUrdi of Sweden and other religious associations. 
Decisions of the registering body according to the íaw on religious assocíations can be 
appealed to an administrative court.

5.11.3 The Legal Status of Religious Associations

5.11.3.1 Rights and Conditions of Activity

A registered religious association may have rights and take upon itself obligations and 
conduct a case before a court or öther authoríties. The same provision is found in the 
draft law on the Church of Sweden (Art. 3).

ín the draft law on religious associations there are no general provisions for their 
activities, except for the reference to holding of services as mentioned above. In the 
draft law on the Church of Sweden, it is only stated that its activities are nation-wide 
(Art. 2), and that the basic aim of the parish is to hold services, conduct education and 
to understand welfare and missionary work (Art 4).

In the Govemment report it is underlined that the activities of á registered religious 
associátion are not sanctioned by the state by the registration: “The registration itself is 
not a quality stamp on the activity”. It is also underlined that no specific rights are 
connected with the registration in itself.

5.11.3.2 Termination of Activity

According to the draft law on religious associations the registration authority can 
decide that a religious association shall go into liquidation if:

1. the demands for registration are no longer satisfied;
2. its statutes require it to go into liquidation; or
3. the association has been judged bahkrupt but has indicated a surplus.

Liquidation is made according to the relevant provisions of the íaw on economic 
associations.
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In the draft law on the Church of Sweden there are no provisions on the termination of 
íts activity.

5.11.4 Authorisation to Perform Marriage of Civil Validity

In the Gövemment report it is anticipated that the state shall assign administrative tasks 
to registéred religious associations, including the Church of Sweden, and their 
registered organisational parts. As an examplé of such authörity the report mentions the 
conducting of marriages.

Therefore, the Govemment proposes an amendment to the Constitution, Chapter 11, 
Article 6, part 3: Administrative functions may be entrusted tö a company, an 
association, a community, a foundation, a registered religiow association, ox a prívate 
Índividual. If such a function involves the exercise of public authority, it shall be 
entrusted to such a bódy or pérson by law.

5.11.5 Fmaucmg hy tfee State 'of the Activities of ReUgious Entities'

According to the draft law on the Church of Sweden, Article 7, persons belonging to 
the Church of Sweden shall pay löcal and regional church taxes. ín Article 16, the draft 
law on réiigious associations states that the Church of Sweden has the right to öbtain 
help from the state to coílect church táxes from persons belonging to the Church of 
Sweden, and thát such heip also can be given to other registeredfeligious associations. 
This help should be giveil by the state free of charge, but where religious ássociations 
other than the Church of Sweden are concemed, the state should decide and préscribe 
coiiditions in each case. This means that the help is not directly linked to the 
registratiön.

5.11.6 Tax RégulatioM

According to the draft law on religious associations the tax-reguíations will be limited 
for registered religioús associations, including the S wedish Churchjust as is the case 
for non*profit, voluntary associations. The form of assöciatión is in other teríns neutral 
coheeming tax-conditions and should therefore not influence the associátions choice to 
register or not The priests’ salaries will be exempted from taxes during a period of 
transition lasting until year 2010. This period can be prolonged by the Parliament.
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6. Conclusions and Recommendations

The purpose of this survey is to examine the implementation of the right to freedom o£ 
religion and religious associations in the legislation of the CBSS member states, The 
right to freedom of thought, conscience and religion is one of the fundamental human 
rights enshrined in most iniemational human rights documents. The right to freedom o f  
religion, including ihe freedom to manifest one’s religion, is guaranteed in the 
constitutions of all CBSS member states.

Intemational Human Right Conventions state that while the freedom of reUgion should 
not be subject to any limitations, the manifestation ofreligion or belief can be subjected 
to limitations by the state under certain circumstances. Articie 9 ofthe European 
Convention on Human Rights states that limitations are permitted ifthey are prescribed 
by láw and are necessary in a democratic state in the interest of public safety, for the (
protection of public order, health or morals, or for the protection of the rights and 
freedoms ofóthers.

The.survey has shown that it is not thelegai guarantee of the individual freedom of 
religion or manifestation of religion in itself, which constitute a problem in the CB S S 
countries. However, problems may occur in some member states if the relationship 
between the State and a specific Church (pr a number of traditional Churches) or 
religion(s), cpnstitutes a discrimination towards adherents of other reiigions and their 
religious associations. Discrimination can also take place in other relations.

6.1 Síate arad Church

Among the intemational human rights státements ön freedom of religiön, only the 
General Comment No. 22 of the UN Human Rights Committee to article 18 of the 
Intemational Covenant ön Civil and Political Rights, 20 Juíy 1993, seems to addréss (
the relationship between the state and a particular church or religion (see annex 1). In 
its paragraph 2 it states, La., that:

Article 18 is not limited in its application to traditional religions or to religions and 
béliefs with institutional characteristics or practices analogous to those o f traditional 
religions. The Committee therefore views with concem anytendency to discriminqte 
against any religion or belieffor any reasons, including the fact that they are newly 
established, or represent religious minorities that may be the subject ofhostility by a 
predominant religious community.

Paragraph 9 of the General Comment states, i.a., that:
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The fact that a religion is recognised as a State reiigion or that it is established as 
officialor traditional or that its followers comprise the majority o f the population, 
shall not result in any impairment o f the enjoyment ó f any o f the rights under thé 
Covenant, including articles 18 and 27, nor in any discrimination against adherents o f 
other religions or non-believers.

Paragraph 10 of the General Corament states the foilowing:
i’V  . • ‘

Ifa  setofbeliefs is treated as official ideology in constitutions, statutesf proclamations 
o f the ruling parties, etc., or in actualpractice, this shall not result in any impairment 
o f ihe jreedoms unáer article 18 or any other rights recognised undér the Covenant nor 
in any discriminqtion againstpersons who do m í accept thé officiáí ideology or who 
oppose it.

The existence of a state church is not a vioiation of the freedom of religion in itself It 
ís not contrary to e.g. Articie 9 ofthe European GonVention on Human Rights (see e.g. 
the Darby case, meníioned belöw). A condition for comþaiibility with articié 9 is, 
however, that membership is not compulsorý. An opportunity fór withdrawal must be 
available for all members. This possibility exists in all member countries with state 
churches. Full compatibility wöuld þrobábly also mean that no duties towards the státe 
church should be forced upon persons not adhering to it.

State churches exist in Denmark, lceland, Norway and Sv/eden.

In Denmark and Norway the King/Queen shall profess the Evangelical Lutheran 
religion of the State Church. In Sweden íhe Swedish State and church will be separated 
after the entering into force of the church reform ön 1 January 2000. The KJng/Queen 
shall, however, continue to profess the Evangelical Lutheran religion. In Norway the 
King is Head of the State Church and has sóme powers m ecclesiastica! affairs. In 
Iceland the President is the supreme authority öf the State Church delegating his O 
powers to the Minister pf Justice and Ecclesiastical Matters whö aiong with the 
Parliament govems the Church in non-religious maíters.

In the constitutions of Estonia, Germany, Latvia, Lithuania, Poland, and Russia the 
church and the state are sepárated.

In Finland special legislation gives the State some powers in relation to the Evangelical 
Lutheran Church and the Orthodox Church. It is not known whether the committee 
establishedby the Finnish govemment on 1 October 1998 will propose new draft 
Iegislation conceming this specifíc relatioii. The following will therefore only relate to 
the present legislation.
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In Germany íhere are two big Churches, which are nearly equal in size and importance, 
the Evangelical and the Catholic, and although state and church are separated according 
to the Constitution (Basic Law), there is still a constitutionally secured form of co- 
operation between them,

In legislative acts of Finland, Latvia, Lithuania, Poland, and Russia, the traditional 
churehes of these countries are mentioned. In Estoma representatives of traditional 
,churches, with the exception of the Orthodox, which has nót been granted membership, 
are members of the Council of Estonian Churches.

The findings in this survey has, however, shown that cqntrary to the Generál Comment 
No, 22 of theUN Human Right Committee, traditional and new churches as well as 
religious associations cannot be considered to be equal before the law in most member 
states.

In Denmark religious associations other than the State Church are discriminated against 
Ín the field of public fxnancing. AIl taxpayers mdirectly contribute to the Folk Church 
even^ifthey arenot members pf itand therefore payno specified church tax. The 
chuich tax provides only part of the money used to supportthe Folk Church. The major 
part of the state subsidies is used to pay 40 % of the wages of the ministers of íhe Folk 
Church. This can be seen as a violation of intemational Human Right instruments, as it 
has been made obligatory to fmance the preaching of a religión which may not be that 
of the taxpayer. In Estonia the state budget sets apart small fimds only for the Council 
of Estonian Churches. In Finland the Evangelical Lutheran Church and the Orthodox 
Church are partially financed by the state, through a special obligatory company tax. In 
Icelandthe state only supports the state church. Taxpayers have topay an amount equal 
tp the church tax to the university if they choose not to be members of any religious 
asspciation. In Latvia tiie Consultative Council fór Religióus Affairs of the Ministry of 
Justice is only composed of representatives of the tráditional religious confessions of 
the country; moreo ver, riew reí igious associations have to register annually for a period (
of 10 years in order to achieve their final registration. In Lithuania there is a 
complicated system of registration and recognition of new relígious associations, which 
means that in the worst case it could take them 35 years to achieve the same 
recognition and status as the nine traditional religioús communities and associations of 
the country. Other religious associations, both registered and non-registered, can apply 
for a contribution per annum from the state and municipálities. In Norwav resources 
are granted to thé State Church from the State budget, but money is also given to other 
religious associations as well as to adherents to non-religious philosophies. In Poland. 
at least 100 Polish citizens shall submit an application in order to be registered as a 
religious association. In Russia religious organisations without documentary 
confirmation of their existence in the relevant territory for a minimum of 15 years, 
must re-register annually until reaching the 15-year term before acquiring legal status.
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During this period they do not enjoy the whole range öf rights of registered religious 
organisations.

In Iight of the findings in the survey, I express the hope that persons responsible within 
the fields of religion and politics engage in deliberations as to whether there in their 
countríes exist any discriminatory measures on the part of the state and/or traditional 
church(es), of adherents of other religions and their associations, and whether these 
ought to be eliminated in accordance withthe existing mtemational homan right 
conventions and standards.

I make the general recommendation that direct as well as indirect cpntributions to a 
church’s spiritual ministration, should not be mandatory for pérsons or companies not 
wishing to make such cóntributions unless eontributions are allotted in a non- 
discriminatory way. This recommendation is of special relevance for Denmark and 
Finland.

My recommendation is first of alí based upon the consideration that it seems unjust to 
force anybody to contribute to the promötion of a belief whích is not his or her own. 
The question of the incompatibility with Article 9 of requiring associations to pay 
ehurch tax was raised before the European Commission on Human Rights in thé qase 
bf Kustannus Oy Vapaa Ajattelija AB, Vapaa-Ajatteiijaín Liitto -  Freethinkers League 
r'.y, and Kimmo Sundström against Finland (Application No. 20471/9, Decision of 
April 15, 1996 , D. & R. B5-A (1996) pp* 29-46). Although the Commission did not 
pronounce itself diréctly pn this quesíion, the problem may stiíl be reflected in its 
decision. The applicants -  representingan umbrella non-profít association and a 
dépendent company * allegéd thát Article 9 was violated because the company was 
obliged to contribute to churches through a company-tax according to Finnish íaw, 
even though the purpose of the company was to seíl books and other material 
promoting the aims of freethinkers. The application was rejected as manifestly ilí- 
founded because the applicants were found to have chosen tö organise themselves in a 
company with iimited llability, which cannot rely on the rights referred in Article 9, 
and because the company was not found to have been prevented firom carrying out its 
commercial activities through the umbrella association -  thus avoiding the obligation 
of paying church tax. They did in other words have the oppoituníty not to be forced to 
pay the church tax.

The Íssue of tax-regulations’ incompatibility with Article 9 is also reflected in the 
Darby Case, No. 11581/85, Peter Darby v/Sweden. The applicant, a Finnish citizen, 
employed by the Swedish State Raiiways in Sweden, could not benefít from the 
Dissenter Tax Act which allows for exemption from part of the church tax due to the 
fact that he was not registered as resident in Sweden. The applicant rented a flat in 
Sweden, but spent the weekends with his famiiy in Finland. The European Commission 
on Human Rights expressed in its opinion that the right stated in the fírst limp of
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Article 9 § 1 protects everyone from being compeiled to be involved directly in 
religious activities agairist his wiil without being a member of the reiigious community 
carrying out those activities (Commission’s report of 9 May 1989, Series A no. 187). 
Under the specifíc circumstances of the case, the paying of taxes to a church for its 
reiigious activities must be seen as such an involvement. The Commission flirthermore 
stated that the Articie 9 §1 requires that a State respects the reiigious convictions of 
those who do not belong to the church, fór iiistance by makiiig it possible for them to 
be exempted from the obligátion to make contríbutions tó the church for its reiigiöus 
activities.

The Commissíon also concluded that Aiticle 14 of the Convention in conjunction with 
Article 9 had been víoiated. The appiicant hád been discrimkated ágainst as a Finnish 
citizen. If he had been registered as iiving ín Sweden he would not havé þaid full 
church tax. The system of exemption, on grounds of religion, frompart of the church 
táx must not be discrimínatory^Q.

In Denmark, all physicai and legal persons have a duty to pay taxes which are partiy 
being used for functions of the state church. They do not have thé possibility of 
avoiding this contributioii. One of thé church functions is thé administratioh of the 
Chúrch Register which is an official register in Denmark. On behalf ofthe State the 
Danish Folk Churcli régistérs áll births and deathsinDenmark. This ádministrative task 
does of course imply some expenses for thé Foik Church. As a minimum,! 
recommend. that the Danish State should make an éstíínate of the expenses for 
administrating the church register, and that oniy these expenses should be covered by 
the generaí taxes. I find it, however, xxnfortunaté that one specifíc reiigious association 
exercises civil duties on the part of the Státe. This system forces people firom all other 
religions and people not belonging tó any religion to address themselves to a religious 
association to which they may not adhere.

More specific recommendations will follow básed on the concrete fíndings within the 
areas I have chosen to fociís on in this survey. Allfour areas are nnpórtant to the 
question of fireédom of religion and reiigious associations.

1. Ruies for registration of religious associations

2. The legal status of religious associations -  control of intemal rules by public 
authorities

3. Authorisation to perform marriage of civil validity

4. Pubiic financing of the activities ofreligious associations and tax regulation



93

Other subjects than the four mentioned could have been relevant, i.a. religious 
education and foreigners’ right to freedom of religion. I have, however, selected the 
issues, which seemed to be most relevant for all CBSS member countries and the ones 
where I could gather suíficient comparative information.

The issues chosen are, just as the relations between state and church, deeply rooted in 
!the history of our countries. While respecting history ií should be noted that in the Iast 
cdecades we have witnessed importánt changes in our societies. More and more people 
live in countries which are not of their own origin and wíth cultures and religions, 
which are different from their traditional ones.

ít is my hope that relevant authorities, govemmental- and non-govemmental 
organisations as well as private persons involved with the right to freedom of religion 
will fínd inspiration in my survey fpr reconsidering the present legislation in this fíeld. 
In my fíndings and recommendations I have attempted to put focus on some of the 
crucial problems within öur region.

-;6.2 Rules forKegistra'tíoxi’of Rell^ous AssociatioDs

•6.2.1- Fiisdmgs of the' Snrvey 

Denmark
The íirst Danish Constitution of 1849 introdoced a ciause on establishing a law on the 
Danish Folk Church. This clause was repeated in Aríicie 66 of the Constitution of 
1953, but it has never been implemented. The sáme is the case for Article 69 of the 
Constitution (1953) conceming regulating by law the conditions for religious 
commúnities other than the Danish Folk Church, which also was set out ín the 
Constitution of 1849. The affairs of the State Church are instead regulated in separate 
administrative acts. The conditions for religious minórities are aíso regulated through 
separate administrátive acts as well as by the administrative practices of various 
authorities.

Thus, there are no laws directíy conceming the registration or recognition of religious 
associations. Recognition of religious associations is effected implicitly by authorising 
one of the ministers of a religious association to perform marriages with civil validity. 
The Mjnistry of Ecclesiastical Affairs may also authorise ministers from non- 
recognised communities to perform marriages of civií validity, but is not obliged to do 
so. Authorisation can be permanent or ad hoc. Denial of such authorisation does not in 
itself infringe the right to reiigiousfreedom, but it may constitute discrimination on 
grounds of religion.
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The Ministry also examines the struetiire of a eommunity applying for authorisation io 
order to determine whether lawfully elected representatives exist within the 
commiinity who can apply legally for the authorisatioh on behalf of the community.

1 JFinland
ín order for a religious association to be registered in Finland it shall consist of persons 
residing in Finland. On the establishment öf the Community, their writtennotification 
to the Ministry of Education must be signed by at least 20 persons. The Law on 
Freedom of Religion states that the majority of the members of the goveming body 
shall be Finnish citizens. The Ministry ean, however, make an exception to this rule.

Latvia
The Latvian Law on Religious Organisations not oniy contains rules of registration for 
religious organisations; it also prescribes the procedtire for establishing a congregation 
and a church. A congregation shouid be established by no less than 10 persons, and a  ̂
religious confederation (church) should be fórmed by no less than 10 congregations. 
Furthermore it states that the statutes of a religious organisation must include, i.a., a 
commitment by the religious organisation to observe the laws and Constitution of 
Latfia. Finally, according to the law, new religious organisations may be registered for 
one-year and must then for the first 10 years re-register with theMinistry of Justice 
annually in order to ensure the Ministry théir ioyaltý towards the State ofLatvia, and 
that their activities comply with législative acts.

Lithuania
The LithuanianLaw on ReligiousCommunities and Associations prescribes a system 
of recognition and registration of (non-traditional) religióus associations otherthan the 
nine traditional religious communities and associations in the country, which alréady 
are recognised. To be registered a religious communityshall uttite no fewer thán 15 
members, who are adult citizens of Lithuania. A religious associatión shall unite no 
fewér than two religious communities. Upon registration, religious communities and (
associátions are granted the rights of á legal person. Religious associations may be 
granted state recognition by the Parliament no less than 25 years after their initial 
registration provided, i.a., they are considered to be part of Lithuania’s historieal, 
spirituál and social heritage and are backed by society. However* if the request for 
recognition is denied, it may only be resubmitted after 10 years.

Poland
The Polish rules for registration of a church or other religious ássociations prescribe 
that at least 100 Polish citizens shall submit an application, whereas a minimum of 15 
people is required in order to establish a secular registered association in Poland.

Russia
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The Russian Law on Freedom of Conscience and on Religious Associations divides 
religious associations into religious groups and local or centralised reiigious 
organisations, having different rights and conditions of registration. Thus, a religious 
gróup does not have the standing of a Iegal pérson, while reiigious organisations do. 
Furthermore,a reiigious organisation is a voluntary associatión of citizens of Russia or 
other persons permanently and legaily residing in Russia, whereas a religious group can 
only be esíablishéd by citizens. Finally, a religious group may found a local religious 
organisation if it pössesses a certificate of existence issued by a localgovemment bódy, 
or if it can demonstrate proof of its relationship within the stmcture of a centralised 
religious organisation of the same religion, Religious organisaiions without 
documentation certiíying their existence in the respective locality for at least L5 years 
shall only enjoy the rights of ajuridical person on thé conditiön thatthey re~register 
annually until reaching the 15 year term. Dúring this period they do not enjoy the same 
rights as religious organisations.

Sweden
The Swedish drafi; law oxí religious associations provides the símplest rules for 
registration. A religious associationcan appíy for registration provided it compliés with 
the criteria for registering ahon-pröfit making assoeiation. The Govemment disallows 
examination of the teachings of a religious association in connection with registration, 
as thís will contradict the freedom of réllgion. The consideration of an application will 
be of a formal nature and similar to the considerations takén into áccount when 
registering a limited compány.

6.2,2’ Coaclusions and'Recómméndatíons

The issue of registration of religious associations, incliíding fixed térms andother 
conditions for being registered and for acquiring the rights of a registered religious 
association, is not reguiated in intemational human rigjits cohvehtions. The 
requirement for the religious association to register is therefore not in itself a violation 
of intemational standards. However, the complicatéd and in some cases non- 
transparent rules for registration of reíigious assocíations of some member states seem 
to contradict the generally accepted provisions on ílie freedom of religion.

The UN Declaration on the Elimination of All Forms of Intolerance and of 
Ðiscrimination based on Religion or Beliefj Article 6 on freedom of religion, comprise 
anumber of freedöms. The majority ofthese concem tné right to exercise ones freedom 
of religion together with other persons - in religious communities (see chapter 2). The 
Concluding Document of the CSCE Vienná Meeting, states in its Article 16 that the 
participating states wili “grant upon their request to communities of believers, 
practising or prepared to practice their faith within the constitutional framework of 
their State, recognition of the status provided for them in their respective countries”,
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and “respect the right of these religious communities to estabiish and maintain fireeíy 
accessible places of worship and assembly

The Parliamentary Assembly of the Council of Europe in its Recommendation 
1178(1992), quoted in chapter 2, noted that the freedomof conscience and religion 
guaranteed by Articie 9 of the ECHR makes major legislation on sects undesirable, 
since such legislation might well interfere with this fundamental right and harm 
traditional religions.

In my survey on “The Right to Freedom of Associatipn”, iroín January 1998,1 
recommended that the legislative norms and their practical implementation should 
secure and facilitate exercise of tlie right of assóciation and not sét up additionál 
obstacles restrieting associations’ activities. I wish also in this survey to ynderline the 
importance of avoiding tjhe creation of de facto barriers for exercising the right to 
freedom of association and religion.

It is contradictory that despite the pronounced wish to protect the freedom of religion 
and$he freeápm tp manífest it incommunity (religious assocíations), there exist more 
burpucratic barriers to be overcome bý religióus associations than what is generally 
the case for secular associations. Nó objective reasons seiem to exist Which could 
warrant this state of affairs and ofteri itleads to discriminatory treatment ofcertain 
associations compared to othérs without any acceptable justiíication.

In general, í reeommend simplifying rules for registration of reíigious associations to a 
reasonable minimum coínparable to those concemmg secular associations, as it is for 
example envisaged in the Swedish draft law. We should aim at establishing transparent 
and non~discriminatory systéms of registration whichas far as possible precludes the 
usepf bureaucratic, sometimes locally inspired, procedures making thé establishment 
of religious associations difficuit or impossible.

The European Court of Human Rights has pronouneed itself on this issue in the 
Manoussakis case. The Court ruled on the compatibility of a conviction of Jehovah’s 
Witnesses for having set up and operated a place of worship without the authorisation 
of the Minister of Educatiori and Religious Aífairs. According to the Court the right to 
freedom of religion exeludes any discretión on the part of the State to determine 
whether religious beliefs or means used to express such beliefs are legUimate. The 
authorisation requirement was consistent with Article 9 only insofar as it was intended 
to allow the Minister to verify whether formal conditions laid down in the relevant 
enactments were satisfied. The Court observed that the State tended to use this 
requirement to impose rigid, or indeed prohibitive, conditions on practise of religious 
beliefs by certain non-orthodox movements^l.
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In Latvia, Lithuania and Russia 10 year or 15 year rules for registration are in use. 
Russian religious groups which cannöt certify their existence in Russia for the 
necessary 15 years, do not enjöy the same rights as religious organisations. This can be 
considered to contradict Article 3 of the Russian Law on Freedoin of Cónscience and 
on Religious Associations stating that imposition of privileges, restrictions, or öther 
forms of discrixnination on the grounds of religious affiliation shall not be permitted.

This means that religious associations cannot be consideredto be equal before the law 
as they should be accordiiig to the Constitution and the Law on Freedom of Conscience 
and on Religious Associations. Neither are foreigners equal to the citízens before the 
law, as they shouíd be according to this law (Art. 3 (1)): accörding to Art. 9 only 
citizens can be founders of a local religious organisation.

I recommend Latvia, Lithuania and Russia to aboíish, or tó ease and simplify, their 
specifíc rules of registration (compared to non-religious associations), as they risk 
impeding religious associations from fímctipnmg before fmal régistration.

Provisions on a specifíc mmimum number of pepplé oecessary in order to establish a 
religious association does not facilitate the manifestation of the right to freedom of 
religion. It should be left to the individuals and associations themselves to decide how 
many members they need in order to fimction. I recommend that member states réfrain 
from setting up a requirement on how many persons are necessary for establishing a 
religious association.

We should aim at a system where áuthorities do not have to examine whether 
viewpoints and activities of an órganisation are “religious” or npt. Firstly because there 
is no generally accepted defínitiön of religion. Secondly, such examinations and 
conclusions might in themselves mfringe the fréedom of religion. Such a system would 
be achieved if the general rules regardmg assocíations would be applied as 
recommended above. That is, there should be common rules for all associations 
regarding registraíion, privileges etc.9 distinguishing probably only betv/een profít- and 
non-profít-making entities. The present systems can Iead to difScuit and sometimes 
protracted investigations in the member countries about whether associations, such as 
the Scientology “Church” for example are religious associations or not.

6.3 Tfae Legal Stafiss of Religiosis Assoclations -  Coatrol of Interna! Ruies by 
Public Áuthorities

6.3.1 Fiadings of the Survey

In some member states, the state authorities can dissolve an association if the activity 
of the religious association does not conform to its own statutes.
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This is the case in Finland where the eourt, on the demand of the public prosecutor or a 
member of the community, can declare the community dissolved, i.a., if it acted against 
the aims as set out in its own community rules. When the infiringement is less severe, 
the court can give a waming to the cömmunity.

In Latvia the State Proseeutor or the Minister of Justice may initiate the process of 
dissolution of the organisátion, and a court may terminate the activities of the religions 
organisation, if it, i.a., vioiates or disregards its own statutes. This provision seems to 
be in cönfiict with Art. 5 (2) of the Law ón Religipus Organisations conceming non- 
interference on the part of the state, in réligious activities performed by reiigious 
organisations.

In Lithuania. the Ministry of Justice shall inform a reiigious community, association or 
centre, i.a., if it shouid fail to act according to its registered statutes and shall indicate 
the term of timé during whichvioiations must be rectiííed. Últimateiy, this iriay lead to ( 
the termination df its activity by coúrt decision.

In ífessia a religious organisation may be liquidated by a court judgement, i.a., if it 
systtmatieáily engages in activities contradicting the purposes for which it was created 
(chárter goals). The registering authority shail control observance of its Charter 
regarding the purposes and procedure of ifs aetivities. This seems to be in confiict with 
the provision of Article 4 of the Law ón Fréedom of Conscience, firöm which it fóllows 
that the state shali not interfere in the activities of réligious associations whén they do 
not contradict the existing laW. ít also seems to contradict with the provisions of Articie 
15 of the Law on Freedom of Conscience, stating that the state shall respect the intemal ; 
regulations ofreligious organisations ifthe said regulatiöns do not eontradict the
Íégisiation of the Russian Féderation.

■ 't '
6.3.2 Conclusions and Recommendations

- ■■ -  ' ' ' ' ' ' ■ (

The responsibility for observing whether a religious ássociation respeets its own 
intemal rules shöuld in principie solely belong to the board, steering committee or the 
generai assembly of the association. ít ought aiso be the elected organs which decide on 
the consequences of an eventual failure to comply wíth the intemaí statutes and 
principles.

I recommend that the state authorities only interfere in intemal afíairs ofreligious 
associations if it shows disrespect of own statutes to such a degree that it constitutes a 
violation of public regulations or publicly fixed conditions, e.g. regarding tax 
exemptions.

6.4 Authorisation to Perform Marriage of Civil Vaiidity



6.4.1 Findings of íhe Survey

In Estonia. Germanv and Russia churches or other religious associations have no 
authority to perform marriage with civil validity. In Iceland Lithuania ánd Norwav all 
registered religious associations mayperform marriages.

In Denmark all marriages performed by ministers of the State Church and religious 
communities recognised by Royal Ðecree are of civil validity. Recognition of a 
religious association gives ministers an authorisation to perform marriages with civil 
validity. This is also the case with regard to authorised ministers frpm religious 
associations which are not in themselves recognised. According to the Danísh 
matrimonial Iegislation it is necessaxy to have the conditions of mámage tried at the 
local civil authorities before any “religious” mamage can take place. (These rulés, of 
course, maké it necessary for the authorities to decide whether an association is a 
religious one or notl

In Finland. the two principal churches and some, but not ail, registered religious 
communities háve béen granted the right to perform mamages withcivilvalidity.

In Latvia a priest of the traditional confession can marry persons belonging to these 
confessjons of íhe country. This marriage has civil validity. New confessions may be 
added by legislation.

In Poland marriages performed by the Roman Catholic Church as well as other 
registered churches shaíl have the same validify as civii marriage.

In Sweden. ít is foreseen that also after thé separation of church and state it sháll be 
possible by law to authorise associations to perfomi marriages and other public 
functions, under some kind of supervision by public authorities.

6.4.2 ConcSiisions a.ad Recommeedatíons

The issue of performing church marriages with civil validity is not mentioned in the 
intemational human rights documents. However, the granting by thé states of this right 
to some religious associations and not to others may be considered to violate 
intemational provisions on non-discrimination, e.g. Article 2 (1) ofthe UN Declaration 
on the Elimination of AÍI Forms of Intolerance and of Discrimination Based on 
Religion or Belief which states that a[N]o one shall be subject to discrimination by any 
State, institution, group of persons or person on the grounds of religion or other 
belíefs”.
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To avoid the discriminatory nature of granting the right to perform church marriage 
with civil validity only to some religious associations and not to others, a solution 
would be to demand that all marriages should be entered into before civií authorities -  
of course with the possibility of a ceremony or blessing in a church. For historical and 
other reasöns this may be difficult to achieve. I shall Iimit myself to recommend that all 
efforts be made to avoid what might be felt as undue discrimination. One possibility 
would be to follow the proposed Swedish módel described aböVe.

6.5 Public Financing of the Activities of Religious Assóciatíons and Tax 
Regulation

6.5.1 Findings of the Survey

On the basis of the available information it is rather difíicultto compare and to draw 
cpnclusions on the regulations of the member states on public financing and taxation 
with regard tó churches and other religious associations. This specific aspect of freely (,
and equally exercising the right to freedóm of religion cöuld be furiher elaborated at a 
latefcstage. However, attention should already nów be drawn to the following facts.

In Denmark all tax payers contribute indirectly tö the State Church even if they are not 
members of it and as such are paying a church tax. Furthermore, only the Folk Church 
is entitled to financial assistance from public funds. While the éxþehses of the Foik 
Chureh are cóvered in the gréatér párt by state flinds ánd by the special church tax, no 
state funds are provided for the support óf otherreligious commuíiities.

In Hstoniá fimds are set apart from the state budget for the Council óf Estonian 
Churches, which includés representatives of the traditional churches, except the 
Orthodox Church, which was not ádmitted when it applied for membership in 1993.

In Firiland all comþanies contribute through their taxés to the Evangelical Lutheran 
Church arid the Orthodox Chureh Community. Until year 1999,3 per cent of the táxes ^
levied on companies are reserved for activitiés of these two religious communities, and 
thereafter this part will be reduced to 2 per cent. According to the church legislatión the 
parishes must use this income exclusively in order to cany out its ecclesiastical duties. 
Furthermore, members of these churches pay income based church tax.

In Germanv the Íocal authorities must discharge public duty to contribute to the upkeep 
of Church buildings. Likewise, on the basis of contractual terms, there are some 
obligatory contributions to be made by the Staté to the Church, such as subsidies to the 
salaries of Church officials.
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In Iceland a person not being member of any recognised religious community shall pay 
to the University of Iceland those dues he should otherwise have paid to his religious 
community.

ín Lithuania religious communities and associations, which suffered from the Soviet 
occupation obtain fmancial support from the State. All religious cómmunities and 
associations may obtain state support for culture, education and charity.

InNorvvavthe Church of Norway is granted money from the state budget. Any 
offícaíly registered religious associations may apply for an annual contribution from 
the state. The saxiie rule applies to non-registered religious associations. The sum of all 
cöhtributions shail be approximately equivaient'to the officiái budget for the Church of 
Nórway and be allocated to the ássociations according to their nuiiiber of members.

When the association is granted state contribution, it may also áppiy for a contribution 
from the municipality where the adherents live.

In Poland the State tnay support conservation and restoration of sacred facilities of the 
Catholic Church.

In Russia, the state shall reguiate the granting to religious organisations of tax, duty and 
other privileges,

In Sweden. the tax-regulations will be limited for registered religious associations, 
including the Swedish Church, just as is the case for non-profit, voluntary associations.

-6.5.2 CohcIm ssosxs a n d  Recommendatíaiis^

In several member states there seems to be differential treatment of religious 
associations with regard to.public flnancing of their activities and to taxation. Such 
differentiai treatment may be considered to be in conflict with the non-discrimmation 
provisions of intemational human rights documents mentioned in paragraph 6.3.2.

I recommend abolishing the existing difíerential treatment of religious associations. If 
the CBSS countries wish to support religious associations, they should aim at granting 
state fímds to these baséd on objective and non-discriminatory criteria.
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Ánnexl:

GENERAL COMMENT NO. 22 OF THE UN HUMAN RIGHTS COMMITTEE 
TO ARTICLE18 OF THE mTERNATIONAL COVENANT ON CIYTL AND 
POLITICÁL RIGHTS, 20 JULY 1993

1. The right to fireedom of thought, conscience and religion (which includés the 
freedom to hold beiiefs) iri articie 18 (1) is far-reachihg and profound; it ericompasses 
freedom of thought on all matters, personalconviction and the commitment toreligíon 
or belief, whether manifested individually or in community with óther. The Committee 
draws the attentioh of States parties to the fact that the freedomof thoughtandthe 
fréedom of conscience are protected equally with the freedom of religion and bélief. 
The fundamental character of these freedoms Ís also reflected in the fact that this 
provisión cannot be derógated from, even in tkne óf-public emergency, as statéd in 
article 4 (2) of the Covenant

2.'^McÍe.'18protéots-'theis1lc  ̂non-theistic má atheistic béliefs, ás well as the right not 
to profess any religion or belief. The terms belief and religion are to be broadly 
construed. Article 18 is nót limited in its application to traditional religíons or to 
religions arid beliefs with institutional cháracteristics or practices analogóus to tho$e of 
traditional religions. The Committee therefore views with concem any tendency to 
discriminate against any religion or belief for any reasons that may be the subject of 
hostility by a predominant religious commimity.

3. Article 18 distinguishes the freedom of thought, conscience, religion or belief from 
the freedom to manifest religion or belief. It does not permit any limitations 
whatsoever on the freedom of thought and conscience or on the freedom to have or 
adopt a religion or belief of one’s ehoice. These freedoms are protected 
uncönditionaily, as is the right of everyoné to hold opinions without intérference in 
articie 19 (1). In accordance with articles 18 (2) and 17, no one can be compelled to 
reveal his thoughts or adherence to a religion or beiief.

4. The freedom to manifest religion or belief may be exercised ‘éither individually or 
in community with others and in public or private’. The freedom to manifest religion 
or belief in worship, observance, practice and teaching encompásses a broad range of 
acts. The concept of worship extends to ritualand ceremonial acts giving direct 
expression to belief, as well as various practices integral to such acts, including the 
building of places of worship, the use of ritual formuiae and objects, the display of 
symbols, and the observance of holidays and days of rest. The observance and practice 
of religion or belief may inciude not oniy ceremoniai acts but also customs as the 
observance of dietary regulations, the wearing of distinctive clothing or headcoverings, 
participation in rituals associated with certain stages of life, and the use of a particular
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language customarily spoken by a group. In addition, the practice and teaching of 
relígion or belief includes acts integral to the cohduct by religious groups of theír basic 
affairs, such as, inter alia, the freedom to choose their religious leaders, priests and 
teachers, the freedom to establish seminaries or religious schools and the freedom to 
prepareand distribute reiigious textsor publications.

5. The Committee observes th'at thé freedom to whave or to ádopt” a religion or belief 
necessarily entáils the freedom to choose a religion or belief, ihcluding, inter dliá, the 
right toreplace one’s current religiön ór belief with anöther or to adopt athéistic views, 
as wéll as the right to retáin one’s religion or belief. Aríicle 18 (2) bars coercions that 
would impair the right to have or adöpt a religion or beliet including the use of thíeat 
of physicaí force or penal sanctiöns to cömpel believers or non-beiievers to adhere to 
their réligious beliefs and congregations, to recant their religion ór beíiéf or to convert. 
Policés or practices having the same intentiön or effect, such as for éxample those 
restricting access to education, medicál care, employment or the rights gUarántééd by 
article 25 and othér provisions ofthé Covenánt are simiíarly ihconsistent with aiticle
18 (2). The same protection is enjoyed by holders of all beliefs of a non-reíigious 
nature. ,

6. The Gommitteé is ofthe view íhat articíe 18 (4) p e rm its  p íib lic  school instructíon in
subjects súch ás the generál history of réligiöns and ethics if it is given in á héutral and 
objective way. The liberty of parents or legalguardians to ehsure that their children 
receive a religious ánd moral educátion ih conformitý w ith  th e ir  own convictions, set 
forth in article 18 (4), is relátedto the guarantees of the freedom to teach a réligion or 
beliéf stated in article 18(1). The Conimitteé noíes th a t  publie educatioh thát includes 
instruction in a particulár religion or béliefis mconsistent w ith  articlé 18 (4) unless 
provisions is máde for non-discriminatory exemptiohs or altématives that would 
accommodate the wíshes of parents or guardians, ;

7. According to article 20, no manifestation of religions or beliefs may amount to 
proþaganda for war or advocacy of nationál, racial or religiöus hatred that constitutes 
incitement to discrimination, hostility or violence. As stated by the Committee in its 
General Comment II [19], States parties are under the obligation to enact laws to 
prohibit such acts.

8.1 Article 18 (3) permits restrictions on the freedom to manifest religion or belief only 
if Iimitations are préscribed by law and are necessary to protect public safety, order, 
health or morals, orthe fundamental rights and fireedoms of others. The freedom from 
coercion to have or to adopt a religion or belief and the liberty of the parents and 
guardians to ensuie religious and moral education cannot be restricted. In interpreting 
the scope of permissible limitation clausés, States parties should proceed from the need 
to protect the rights guaranteed under the Covenaní, including the right to equality and 
non-discrimination on all grounds specified in articles 2,3 and 26. Limitations
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imposed must be established by law and must not be applied in a manner that would 
vitiate the rights guaranteed in.article 18. Thé Committee observes that paragraph 3 of 
article 18 is to be strictly interpreted: restrictions are not allowed on grounds not 
specified there, even if they would be allowed as restrictions to other rights protected 
in the Covenant, such as national security. Limitations may be applied only for those 
purposes for which they were prescribed and must be directly related proportionate to 
the specific need on which they are predicated. Restrictions may not be imposed for 
discriminatory purposes or applied in a discriminatory manner. The Committee 
óbserves that the concept of morals derives from many social, philosophical and 
religious traditions; consequently, limitations on the freedom to manifest a religion or 
belief for the purpose of proteeting morals must be based on principles not deriving 
exclusively from a single tradition. Persons already subj ect to certain legitimate 
cónstraints, such as prisoners, continue to énjoy their rights to manifest their religion or 
belief to the íullest extent compatible with the specific nature of the constraint States 
parties' reports should provide information on the full scope and effects of limitations 
under article 18 (3), both as a matter oflaw and of their application in specific 
circumstances.

9. Tne fact that a reiigion is recognized as a State religion or that it is established as 
official or traditional or that its followers comprise the majority of the population, shail 
not result in any impairment of the enjoyment of any of the rights under the Covenant, 
including articles 18 and 27, nprin ahy discrimination agaínst adhérents of other 
religions or non-believers. In particular, certain measures discriminating against the 
iatter, such as measures restricting eligibility for government service to memþers of the 
predominant religion or giving economic privileges to them or imposing special 
restrictions on the practice of öther faiths, are not in accordance with the prohibition of 
discrimination based on religion or belief and the guarantee of equal protection under 
article 26. The measures contemplated by article 20, paragraph 2, of the Covenant 
constitute important safeguards against infringements of the rights of religious 
minorities and of other religious groups to exercise the rights guaranteed by articles 18 
and 27, and agáinst acts of violence or persecution directed towards those groups. The 
Committee wishes to be informed of measures taken by States parties concemed to 
protect the practices of all religions or beliefs from infringement and to protect their 
followers from dlscrimination. Simiíarly, information as to respect for the rights of 
religious minorities under article 27 is necessary for the Committee to assess the extent 
to which the freedom of thought, conscience, religion and beliefhas been implemented 
by States parties. States parties concemed should also include in their reports 
information relating to practices considered by their laws and jurisprudence to be 
punishable as blasphemous.

10. If a set of beliefs ís treated as official ideology in constitutions, statutes, 
proclamations of the ruiing parties, etc,, or in actual practice, this shall not result in any 
impairment of the freedoms under article 18 or any other rights recognized under the
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Covénant nor in any discrimination against persons who do not accept the offícial 
ideology or who oppose it.

1 í. Many individuais have claimed the right to reíuse to perform military service 
(conscientious objection) on the básis that such right derives from their freedoms under 
article 18. ín response to such claims, a growing number of States have in their laws 
exempted írom compulsory militaiiy service citizens whö gemiinely hold religious or 
other beliéfs that förbid the performance of military service arid replacedit with 
altemativénational service. The Covenánt does not explicitlý refer to a right öf 
conscientious objection, but the Committee believes that such a right caii be derivéd 
from article 18, inasmuch as the obligation to use lethal force máy seriously cöáflict 
with the freedom ofconscienceand the right tö manifest pne’s réligion ör belief: When 
this right is recognized by íaw or practice, there shall be no differentiaíion among 
conscientious objectors on thebasisofthe nature oftheirparticular beliefs; likewise 
there shall be rxo discriminatipn against cohscientious öbjectors becausé they have 
failed to þérform military sérvice.Tlié Cönimittee invites Statés parties to report on the 
conditions under which persons can be exempted from military service on the basis of 
their rights under article 18 and ön the nature and length of altemative national sérvice.
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