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1. Introduction

'Workmg on my survey on “The Right of Freedom of Association”, which was
““completed in November 1997, I realised that freedom of religion in general, and
freedom of religious associations in particular, constitute special problems in several
member states. I therefore decided to study these issues in more detail in a separate

survey.

'The.ri ght to freedom of thought, conscience and religion is one of the fundamental
human rights 'enshr‘ined in many international human rights'documents. '

As stated by the European Court of Human Rights “it is one of the foundatlons ofa
‘democratic society’ ... It is, in its religious dimension, one of the most v1tal elements
which makes up the 1dent1ty of believers and their conception of life, but it is also a
precious.asset for atheists, agnostics, sceptics and the unconcerned. The pluralism
/indissociable from a democratic society, Whlch has been dearly won over the centuries,
depends on it. While religious freedom is pnmanly a matter of individual conscience, it
also implies, inter alia, freedom to “manifest [one’ s] rehgzon Bearing witness in
words and deeds is bound up with the existence of rehglous convictions”.2

Theri ght to freedom of religion is closely connected with other fundamental human
rights, such as the right to freedom of expression, the right to. freedom of association,
the right to marry and to found a family, and the right of parents to ensure the
education and teaching of their children in confomuty with their own religious and
philosophical convxctlons :

Freedom of thought, conscience and religion is, in pnnczple an absolute right and not
subject to any limitations. The provisions on these rights in mtematlonal and national
human nghts documents are to be considered a protection from state interference.
However, mamfestatzons of religion or belief can, under certain- cucumstances be
subjected to limitations by the state.

The State also has certain responsibilities in actively protecting religious associations .
from private offences. The European Commission of Human Rights observed for
example in 1980 that a campaign of harassment of a church or a religious group
instigated by private individuals could entail State responsibility if the authorities

tolerate this behaviour3.

The question of freedom of religion and religious associations, in a broader sense,
implies in practice such issues as:



a. The relationship between state and church

b. Rules for registration of religious associations

c. The legal status of religious as‘soeiations N

d. AuthoriSation to perform marriages of civil vaIidity

e.F inancin‘g. by the state of activities of religious associations
f. Tax regu-lation A

In the CBSS member states the relatlonshlps between the state and the religious
associations (churches) are very different and the general legal ﬁ'amework varies
considerably.

Those member states whose govermng systems for decades have been secular in
pnncxple are now experiencing a revival of religious’ life, and somié of them feel a need
" to elaborate the rules regarding religious associations. In all tnember statés the
missionary activities of foreign religious movements presents a challenge to the
traditional religious associations (churches) in the country and to the state authormes

F urthermore, several of our countries are markedly less homogeneous from a religious
point of view than they were a few decades ago

The purpose of this survey is to examine the unplementatron of the right to freedom of
religion and religious associations in the legislation of the-member states. I do not
intend to specify concrete or alleged violations of international conventions or national
legislation. I have instead decided to focus on the structure of the national legislation
and this legxslatron s relation to mtematlonal obligations in order to see how
drscnmmatxon as well as unnecessary and hmdermg bureaucratic measures can be
avoided in the field of freedom of religion. Especially seen in the context of our
changing sociéties our common aim should be to ensure that legislative norms and
their practical implementation respect the freedom of religion, also under these new
circumstances.

2. International Human Rights Instruments

Under international human rights law, the right to freedom of religion, as mentioned
above, is considered a fundamental human right.




This right is embodied in the Universal Declaranon of Human Rights of 1948 in its -
Article 18 which stipulates:

Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief, and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief in
teachmg, practzce worsth and observance.

The European Convention on Human Rxg}_zts of 1950 in its Artxcle 9 snpuIates

1. Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belzef and freedom, either alone or in
community with others and in public or private, to mamfest hzs religion or belzef in
worship, teachmg, practzce and observance.

2. Freedom to many’est one’s religion or beliefs shall be subject only to such
limitations as are prescribed by law and are necessary in a democratic society in the
interests of public safety, for protection of public order, health or morals or for the
protectzon of the rights and freedoms of others.

Thus the ECHR introduced a provision concerning the possibility of limiting the
&eedom to mamfest one’s rehgxon

The UN Intemnational Covenant on Civil and Political Rights of 1966 in its Article 18
furthermore mtroduced a provision on non-coercion in connection with the freedom of
religion:

1. Everyone shall have the rzght to freedom of thought conscience and religion. This
right shall include Sfreedom to have or to adopt a religion or belief of his chozce and
freedom, either individually or in community with others and in public or private, to

- mamfest his religion or belzef in worship, observance, practice and teaching.

2. No one shall be subject to coercion which would impair his freedom to have or to
adopt a religion or belief of his choice. '

3. Freedom to manifest one’s religion or beliefs may be subject only to such limitations
as are prescribed by law and are necessary to protect public safety, order, heaith, or
morals or the fundamental rights and freedoms of others.

The Covenant in its Article 20 (2) also prohibits religious discrimination:

Any advocacy of national, racial or religioﬁs hatred that constitutes incitement to
discrimination, hostility or violence shall be prohibitied by law.

Art. 27 of the Covenant concerns, i.a., persons belonging to religious minorities:
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In those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with the other
members of their group, to enjoy their.own culture, to profess and practise their own
religion, or to usé their own language.

In 1993 the UN Human Rights Committee prepared a General Comment (no. 22) to
these articles with an extensive interpretation of their content and meaning (see annex 1
to this survey). I address especially the relationship between the state and a particular
church or religion. 'Ihus in its paragraph 2 it states, i.a., that

Article 18 is not limited in its application to traditional religions or to religions and
beliefs with institutional characteristics or practices analogous to those of traditional
religions. The Committee therefore views with concern any tendency to discriminate
against any religion or belief for any reasons, including the fact that they are newly
established, or represent religious minorities that may be the sub_]ect of hostility by a
predominant relzgzous community.

Paragraph 9 of the General Comment states, i.a., that

The fact that a religion is recognised as a State religion or that it is established as
official or traditional or that its followers comprise the rm;jbrz‘ty of the population,

shall not result in any impairment of the enjoyment of any of the rights under the
Covenant, including articles 18 and 27, nor in.any dtscrzmmatzon against adherents of
other religions or non-believers.

Paragraph 10 of the General Comment states the foiiovﬁing:

Ifaset of beliefs is treated as official ideology in constitutions, statutes, proclamatzons
of the ruling parties, etc., or in actual practice, this shall not result in any impairment
of the freedoms under article 18 or any other rights recognised under the Covenant nor
. in any discrimination against persons who do not accept the official ideology or who
oppose it.

Finally, the General Comment in its paragraph 8 states, i.a., that

T he Committee observes that the concept of morals derives from many social,
philosophical and religious traditions; consequently limitations on the freedom to
manifest a religion or belief for the purpose of protecting morals must be based on
principles not deriving exclusively from a single tradition.
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The UN Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief of 1981 in its Article 1 repeats the wording
of Article 18 of the Covenant, the only change being that “[Tlhis right shall include
freedom to have a religion or whatever belief of his choice ...”. In Article 6 the
Declaration states that “[TJhe right to freedom of thought, conscience, religion or belief
shall include, inter alia, the following freedoms:

(a) To worship or assemble in connection wzth a religion or belzef and to establzsh and
maintain:places for these purposes; -

(b) To establish and maintain appropriate charitable or humanztarzan mstztutzons

(c) To make, acquire and use to an adequate extent the necessary articles and.
materials related to the rites or customs of a religion or belief:

(d) To write, issue and disseminate relevant publications in these areas;

(e) To teach a religion or belief in places suitable for these purposes;

() To solicit and receive voluntaty financial and other contributions ﬁ-om mdzvzduals

and institutions;
(2) To train, appoint, elect or designate by succession apprOprzate leaders called for by

" the requirements and standards of any religion or belief’

(h) To observe days of rest and to celebrate holidays and ceremonties in accordance

with the precepts of one’s religion or belief: :
(i) To establish and maintain communications with individuals and commumtzes in

matters of relzgzon and belzef at national and znternatzonal levels.”

The UN Declaratxon on the nghts of Persons Belong;ng to.National or Ethmc
Religious and anggxstxc Minorities of 1992 establishes their right “fo enjoy their own

culture, to profess and practice their own religion, and lo use their own language, in
private and in public, ﬁeely and without interj'erence or any form of discrimz'nation”.

In the Document of the Cop_enhagen Meeting of the Conference on the Human
Dimension of the CSCE of 1990 the participating states reaffirm in Article 9.4. the

right of everyone to freedom of thought, conscience and religion, underlining that
“[T]he exercise of these rights may be subject only to such restrzctzons as are
prescribed by law and are consistent with international standar '

The freedom of the individual to profess and practice religion or belief is provided for
in such instruments as, the Conference on Security and Co-operation in Europe
(CSCE): The Final Act, Helsinki of 1975, Article VII of which stipulates that “the
participating states will recognize and respect the freedom of the individual to profess
and practice, alone or in community with others, religion or belief, acting in
accordance with the dictates of his own conscience”, and in The Concluding Document
of the Vienna Meeting of 1989, which stipulates in its Article 16 that “in order to
ensure the freedom of the individual to profess and practice religion or belief, the
participating States will, inter alia,
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- grant upon their request to communities of believers, practicing or prepared to
practice their faith within the constitutional framework of their States, recognition of
the status provided for them in their respective countries;

- respect the right of these religious communities to:

- establish and maintain freely accessible places of worship or assembly;

- organize themselves according to their own hierarchical and institutional structure;
- select, appoint and replace their personnel in accordance with theii' respective
requirements and standards as well as with any freely accepted arrangements between
them and their State;

- solicit and receive voluntary fi nanczal and other contributions”.

The Parliamentary Assembly of the Council of Europe, following' a debate in the
Assembly on religious tolerance in a democratic society on 2 February 1993, adopted

Recommendation 1202 (1993) on this subject The Recommendation states, inter alia, -
the following: 4

7 It is a matter of concern that in numerous countries. there has been arenewed
occurrence of xenophobza rafzsm and religious. tntolerance

1 4. The universal importance of religious ﬁeedom, enshrined in Article 18 of the
Universal Declaration of Human Rights and guaranteed in Article 9 of the European
Convention on Human Rights, has to be reaffirmed. This freedom is rooted in the
dignity of man and its realisation implies the realisation of a free, democratic society.

15. The secular state should not impose any religious obligations on its citizens. It
should also encourage respect for all recognised religious communities and ease their
relations with society as a whole. :

A year earlier, in February 1992, The Parliamentary Assembly had adopted
Recommendation 1178 (1992) on sects and new religious movements, stating, inter
alia, the following:

5. [The Assembly] considers that the freedom of conscience and religion guaranteed by
Article 9 of the European Convention on Human Rights makes major legislation on
sects undesirable, since such legislation might well interfere with this fundamental
right and harm traditional religions.

6. It considers, however, that educational as well as legislative and other measures
should be taken in response to the problems raised by some of the activities of new
religious movements. :
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7. To this end, the Assembly recommends that the Committee of Ministers.calls on the
member states of the Council of Europe to adopt the following measures:

v. Existing legislation cohcernzng the protection of children should be more
rigorously applied. Additionally, those belonging to a sect must be mﬁ)rmed
that they have the rzght 1o leave;

vi. Persons workmg for sects should be registered with social welfare bodies
and guaranteed social welfare coverage, and such social welfare provision
- should also be availabe to those deciding to leave the sects.

The right to freedom of thought, conscience and religion is enshnned in the most
important international human rights instruments. As mentioned above, these rights are
not subject to any limitations, while manifestations of reli gion or belief - as appears
from several provisions quoted above - can be subjected to limitations by the state
unider two circumstances, i.e. if they are prescribed by law and 1f they are necessary in
a democratxc state in the interests of public safety etc ‘ ‘

So far, there are no legally bmdmg mternatxonal human rights instruments especially
elaborated to deal with the right to freedom of religion. However, the UN has reached a
high level in the settmg standards concernmg the right to religious liberty with the
adoption of the above quoted Declaration on the Elimination of All Forms of
Intolerance and through the Discrimination Based on Religion or Belief of 1981 and
the General Comment of the Human Rights Coriimittee of 1993 to the International
Covenant on Civil and Political Rights of 1966. |

Furthermore, the scope of Article 9 of the European Convention on Human Rights has
been clarified by the European Commission of Human Rights through a number of its
decisions, whereas the decisions of the European Court of Human Rights only play a
minor part as a source of i interpretation with regard to Article 9. 4

3. Definition of Terms®
3.1 “Religion”

It is important to underline that there is no generally accepted definition of the concept
of “religion” or “belief”. Neither do international human rights instruments offer any
definition of the term. However, the concept has been clarified to some extent through
interpretation by international human rights bodies.
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The United Nations Special Rapporteur on Religious Intolerance, Elizabeth Odio
Benito, has in a study from 19896, refrained from attempting to define “religion” but
has pointed out that “religion” can be described as “an explanation of the meaning of
life and how to live accordingly”. |

In its General Comment to the ICCPR, Article 18, the UN Human Rights Committee
states in para. 2 that “Article 18 protects theistic, non-theistic and atheistic beliefs, as
well as the right not to profess any religion or belief. The. terms belief and religion are
to be broadly construed. Article 18 is not limited in its application to traditional
religions or to rellgxons and beliefs with xnstltunonal charactenstlcs or practices
analogous to those of traditional religions™. :

The Human Rights Commission and Court of the Council of Europe have seldom
discussed the nature and scope of the terms “conscience” and “belief” under Article 9
of the European Convention on Human nghts nor have they ever addressed any
dxfference between the two terms The Strasbourg organs generally accept an

‘ apphcant s representatzon thata glven idea or intellectual position is a matter of

- “conscience” or “belief” for that zndlvldual applicant. Thus, in a decision of 1978, the
Commission found that pacifismas a phﬂosophy falls within the ambit of Amcle 9.

Apphcants to the European Human Rights COun have invoked the rellglon” clause of
Article 9 more often than the “thought, conscience or belief” clauses, and the Court has
declared the 1mportance of Article 9 generally and freedom of religion in particular as

: cruclal to democratic, society as envisioned by the Convennon and as stated in-the
judgement quoted in the mtroduetxon to this survey. '

~ The Strasbourg organs have not specifically addressed the attributes of “religion” for
Article 9 purposes, nor does the case-law clanfy what those attributes rmght be.

32 “Practxce of Rehgmn

As appears from the international standards quoted in chapter 2, the right to freedom of
religion includes freedom to have whatever religion or belief of choice, and freedom,
either individually or in community with others and in public or private, to manifest
religion or belief in worship, observance, practice and teaching.

It has, however, been debated whether the term “practice” covers every act motivated
or influenced by religion or belief. In the “pacifism” case mentioned in chapter 3.1, the
European Human Rights Commission, while recognising pacifism to be protected
under Article 9 of the ECHR, stated that “[T]he term “practice” as employed in Article
9 (1) does not cover each act which is motivated or influenced by a religion or a belief.
It is true that public declarations proclaiming generally the idea of pacifism and urging
the acceptance of a commitment of non-violence may be considered as a normal and
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recognised manifestation of a pacifist belief. However, when actions of individuals do
not actually express the belief concerned, they cannot be considered to be as such
protected by Article 9 (1), even when they are motivated or influenced by it”.7 In other
words, the applicability of Article 9 requires that the opinion which is expressed
reflects the belief or conviction of the person who puts this opinion forward.

It is obviously necessary to draw this distinction between actions expressing the belief
" concerned and actions influenced or motxvated by this belief, but it is difficult to see

where this line should be drawn.

In its General Comment to the ICCPR, Article 18, the UN Human Rights Commzttee
states in paragraph 2 that the freedom to manifest rehgxon or belief in worshxp,
observance, practice and teaching encompasses a broad range of acts. Thus, e.g., “the
practice and teaching of religion or belief includes acts integral to the conduct by
religious groups of their basic affairs, such as, inter alia, the freedom to choose their
religious leaders, priests and teachers, the freedom to establish seminaries or religious
schools and the freedom to prepare and distribute religious texts and publications”.8

3.3%Tolerance” and “Freedom”

- In connection with the right to freedomn of religion the term “tolerance” often occurs.
The meaning of the terms “freedom” and “tolerance™ has been discussed within the
framework of the United Nations and the Council of Europe on several occasions, and
it has been accepted that the term “tolerance” means acceptance by individuals of the
rights of other individuals to hold different views. On a higher level, the question of
tolerance between religions plays a significant role. Thus, in an Explanatory
Memorandum, Mrs Fischer, the President of the Par_liamentary Assembly of the
Council of Europe stated: “It may seem surprising, it is certainly sad, but the most
difficult area in which to find room for religious tolerance is between the religions
themselves”.9 Therefore, the Parliamentary Assembly in its Recommendation 1202
(1993) on religious tolerance in a democratic society stressed that “[T]he question of
tolerance between religions has to be further developed”, and that “[T}he three
monotheistic religions (Judaism, Christianity and Islam) should be encouraged to give
greater emphasis to those basic moral values that are essentially similar and tolerant”.

Recommendation 1202 (1993) also states the following: “The universal importance of
religious freedom, as énshrined in Article 18 of the Universal Declaration of Human
Rights and guaranteed in Article 9 of the European Convention on Human Rights, has
to be reaffirmed. This freedom is rooted in the dignity of man and its realisation
implies the realisation of a free, democratic society”. - “The secular state should not
impose any religious obligations on its citizens. It should also encourage respect for all
recognised religious communities and ease their relations with society as a whole”.
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The term “freedom” involves the state, placing responsibilities on it, especially the
obligation to guarantee religious liberty and to ensure that any discrimination on
religious grounds is proscribed by domestic law, satisfying the provisions of
international law. As Mrs Fischer put it in the above mentioned Memorandum: “The
secular and democratic state is essentially a neutral instrument. It is neither for nor
against any particular religion or non-religion. It can ensure fair play, simply by
redressing abuse, or it can intervene, restrictively or positively”.10

4. The Legal Staius of Rgligious Associations

4.1 The Right to Association

A very important aspect of the right to freedom of religion is the right for a group to
organise as a church or as a religious community and to be recognised, de facto or de
jure, as such by others, e3pecially public authorities. This right, which can be seen as
part of the right to manifest one’s religion in community with others, is not explicitly
mentioned in the international human rights provisions on freedom of religion; it is
connected with the right to freedom of association.

The right to freedom of association has been given the following definition by the
European Commission on Human Rights: “A general capacity for the citizens to join
without interference by the state in associations in order to attain various ends”.

An indication of the interrelationship between the right to freedom of religion and the
right to freedom of association has also come from the European Court of Human
Rights which has treated the freedoms set forth in Article 9 of ECHR as elements of
Article 11 (on the right to freedom of assembly and association). The Court also found
that a violation of Article 9 constituted an additional argument for the. fmdmg ofa
violation of Article 11.11 -

4.2 Definition of a Church

A church is an organised religious community based on identical or at least
substantially similar views.12 The right to freedom of religion has not only an
individual but also a collective character. Thus it is important to note that a church has
its own right to manifest its religion.13

It has been debated whether a church can lodge petitions under the European
Convention on Human Rights. According to the European Commission of Human
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Rights, it is artificial to make a distinction between a church and its members, since
churches act on behalf of their members. In consequence of this it has accepted that a
church body or an association with a religious or philosophical object is capable of
possessing and exercising the rights contained in Article 9 (1) of the ECHR i in its own
capacity as representative for its members. This entails that a church can lodge
cSi*nplaints under the ECHR.14

5, The Right to Freedom of Rehglon and of Rehglous Association in the CBSS
Member States

The situation in the member states is examined with regard to the following issues:

1. The Right to Freedom of Religion and the Rélatlonslnp between State and Church
2. Rules for Reglstratlon of Reli glous Assocxatxons on State (F ederal) and/or Local
~Level
3. The Legal Status of Rehglous Associations
4. Authorisation to Perform Marriages of Civil Validity
5. Fmancmg by the State of the Actzvxtles of Religious Associations

6. Tax Regulatlon
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5.1 DENMARK

5.1.1 The Right to Freedom of Rehgzon and the Relationship between State and
Church

In Denmark the right to freedom of religion is protected by virtue of the Constxtutlon
and international instruments. .

The general provisions of the Danish Constitution of 1849 as amended in 1953
concerning the right to freedom of religion are Articles 67, 68 and 70. These provisions
are supplemcntary to the protection implied in Article 77 concerning the right to
freedom of expression, Article 78 concerning the right to freedom of association and
Article 79 concerning the nght to freedom of assembly Furthermore, the Constitution
contains provisions which establish and regulate the Danish Folk Church (Art. 4, 6 and

66).
5.1.1.1 State and Church

~ Atrticle 4 of the Constitution states that the Evangelical Lutheran Church is the
Established Church (the Folk Church) and that, as such, it shall be supported by the
State. Accordmg to Article 6, the King (or the Queen) must be a member of the
Evangelical Lutheran Church.

Article 66 contains a clause, whlch stipulates that the constitution of the Established
Church is to be laid down by Statute. This clause was set out in the first Danish
Constitution in 1849, but until this date there is no special constitution for the Folk
Church. The relationships of the church are regulated in various administrative acts.
The aim of Article 66 was to establish a constitution and a regulation of the Folk
Church, which separates it from the rest of the public administration. This was seen as
an important part of the establishment of religious liberty. However, the proposed
autonomy of the Folk Church has never been established, and it is in many ways still
closely linked to the state. Because of its special status, i.e. the legality of its
administration being based on Article 66 of the _Constitution, it has never been under
and is still outside the control of the Danish Parliament. This is of course, with the tacit
consent of the Parliament.

Neither has the matter of religious communities, dissenting from the Folk Church, been
regulated by law, as prescribed in Article 69, the promissory clause which was also set
out in the 1849 Constitution. The conditions of religious minorities have been regulated
through admm1strat1ve acts and by administrative practice of various authorities
without proper title in law and without parliamentary control. This has resulted in a
rather incoherent regulation of the conditions of religious minorities, which suffers
from non-transparency.
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5.1.1.2 Freedom of Religion

Freedom of religion is guaranteed by Article 67-of the Constitution concermng the
freedom of worship:

T?ze citizens shall be entitled to form congregations for the worship of God in a manner
consistent with their convictions, provided that nothing at variance with good morals

or publzc order shall be taught or done.

The expressron “citizens” is to be understood as covering both Danish and foreign
citizens. The expression “congregations” covers a special right to freedom of
association as well as freedom of assembly. Article 67 precludes not only a ban against .
, rehglous associations but also a prohibition of bans against assemblies of relxgxous
associations. “The worshrp of God” is not to be understood only as Christian worship,
“but also ¢.g. Islamic worship, and there can be little doubt that it must be interpreted so
as to comprise both monotheistic and polytheistic worship. On the other hand, it is
clear that antz-rellgrous associations are not protected by this prov1s1on

: Acc’ording to Article 68 of the Constitution:

No'one shall be liable to make personal contrzbutzons to any denomination other than
the one to which he adheres. :

Members of the Danish Folk Church pay a tax to the church, which is collected by the
state. People become members of the Folk Church when they are christened there, but
membership can be renounced by forwardmg a form of renouncement to the clergyman
in the parish of residence. However, the church tax provides only part of the money
used to support the Fotk Church. The rest is paid by the state budget. Thus, “personal”
in thiS Article is interpreted in such a way as to not include the income taxes, paid by
everybody Thus all taxpayers thus mdu'ectly contribute to the Folk Church even if they

are not members.

In 1996, the church tax provided 78.5% of the total income of the Folk Church, while
the state subsidies granted in the annual state budget made up 12% of its income. The
major part of the state subsidies are used to pay 40% of the wages of the ministers of

the Folk Church.

The right to freedom of religion is also elaborated in Article 70 of the Constitution:

No person shall for reasons of his creed or descent be deprived of access to complete
enjoyment of his civic and political rights, nor shall he for such reasons evade
compliance with any common civic duty.
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Article 70 secures that the state does not deprive any individual of his civic and
political rights due to his religious conviction. On the other hand it states that the
individual cannot be éxempted from his civil duties due to his religious conviction.
However, Article 70 does not exclude the legislative power from making exemptions
from civil duties, when a duty is in conflict with a person’s religious conviction, e.g.
exemption from compulsory military servxce being condltlonal on the individual’s
partxmpatlon in alternative civil service.

Pertinent to the protection of the right to ﬁ'eedom of religion is Article 71,1 of the
Constxtutlon concemmg personal mtegnty

. Personal liberty shall be inviolable. No Danish subject shall inany manner whatever
be deprived of kis liberty becauise of hzs pohtzcal or religious convictions or because of
his descent

5.1.2. Rules for Reglstratxon of Relnglous Assecxatmns on State (Federal) and/or
‘Local Level »

As appears from par. 5.1.1.1 there are no laws directly concerning the registration or

recognition of religious associations. However, in the period from the adoption of the
first Constitution in 1849 until 1969, the Ministry of Ecclesiastical Affairs held the
practice of officially recognising some religious communities — though far from all.

~ This was done by way of a Royal Decree. :

’I’he legal effect of this recognition was that the state comtmts 1tself to give the
ministers of these religious communities authorisation - on application in each case - to
perform ecclesiastical acts, such as christenings and marriages of civil validity. They
were authorised to keep the church register, which was and still is the official register
of all births and deaths in Denmark, irrespective of whether the person is question is or
is not a member of the Folk Church. ‘

The religious communities recognised by Royal Decree are the following:

The Roman-Catholic Community

The Jewish Community

The Reformed Community in Fredericia

The French Reformed Community in Copenhagen

The German Reformed Community in Copenhagen

The Methodist Community

The Baptist Community

The Orthodox Russian Church Community in Copenhagen

The Norwegian Community at the Church of King Haakon in Copenhagen
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The Swedish Gustav Association in Copenhagen
The Commumty at St. Alban’s English Church in Copenhagen

In 1969 the practice of recognition was abandoned. The Ministry of Ecclesiastical
Affairs:no longer found it necessary to uphold this practice, as'a new Marriage Act was
adopted according to which church weddings having civil validity can take place not
only in-the Folk Church and the recognised communities, but also “in other religious
communities when one of the parts belongs to the religious community, and the -
religious community has ministers who are authonsed by the Minister of Ecclesiastical
Affairs to celebrate weddings”.

Since then the recognition by the Ministry of Ecclesiastical Affairs of an assembly or a
community as a religious community has taken place by giving one of the ministers of
the religious community authorisation to celebrate weddings ‘with civil validity.

The definition of a religious community is to be found in the travaux preparatozres of
the Marriage Act: ... thatitis a genuine rehglous community in the normal sense of
this word, i.e. not only a religious “movement” or a religious or philosophical society,
‘but.an association or assembly (a religious community), whose primary aim is WOl’Shlp

-of God (cult) according to an elaborated teachmg and nte ' ‘ .
When determmmg whether a rehglous community was a genutne religious community,
the Ministry of Ecclesiastical Affairs would submit the question to its consultant, the
Bishop of Copenhagen. This practice was criticised in March 1998, and the Minister of
Ecclesiastical Affairs established a commission to advise him in these matters. There
are four members in this Commission: a professor of the history of religion (chairman),
a senior lecturer on sociology of religion, a senior lecturer on theology, and a professor
of junsprudence

As of July 1997, the Ministry-of Ecclesxasucal Affairs, in pursuance of the Marriage
Act had given or promised to give authorisation to celebrate weddings to ministers of
.52 non-recognised religious communities and thereby implicitly approved these as
religious communities. Among them are Islamic communities, Jehovah’s Witnesses,
the Mormons, communities of the Pentecostal Movement, the Seventh Day Adventists,
the Buddhists and the Krishna Movement.

5.1.3 The Legal Status of Religious Associations

As mentioned in par. 5.1.1.1, neither the Folk Church nor other religious communities
have had their matters regulated by unified laws; however, some fields of the activities
of the Folk Church are regulated by legislation, e.g. the Law on Parish Councils. The
consequence of this is that their general legal status is somewhat uncertain.
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In principle the Danish Constitution prohibits legislative and administrative
interference in the organisation, financing and rites of a religious community. It was the
original intention that matters other than these were to be regulated by law. According
to the fravaux préparatoires of Article 69 of the Danish Constitution (on religious
bodies dissenting from the Folk Church) the envisaged law was to be based on the
principle of religious liberty and was to contain provisions about the criteria for
obtaining official recognition. Furthermore, it was to contain provisions guxdmg the
legal status of recogmsed religious minorities and their duties towards the state. As
mentioned above this envisaged legislation was never concluded.

5.1.4 Authorisation to Perform Marriage of Civil Validity

-While all marriages perfofmed by ministers of the Folk Church are of civil validity,
different criteria must be satisfied in order for a non-recognised rellglous minority
,group to obtain authonsatlon to perform such. mamages ‘

As mentioned above a precondltlen for authonsatxon to-ministers- of non-recogmsed
religious communities is that the community is a genuine religious community whose
primary aim is the worship of God according to an elaborated teaching and rite.
However, in practice it has proven difficult in some cases to define a genuine religious
commumty, one problem being that some rehgxous commumtxes do not have. rmmsters-

The Ministry of Ecclesiastical Affairs is also responsxble for ensuring that nothing is
taught or done in the religious commumty, which is contrary to morals or pubhc order.

In the Ministry’s exercise of its d:scret:on it also examines the structure of a
community applying for authorisation in order to determine whether there are lawfully
elected representatives within the community who, on behalf of the community, can
legally apply for the authorisation. The Ministry will also make inquiries to the police
to determine if there exists any dlsadvantageous information exists about the conduct
of the minister in questlon‘

Furthermore, the ‘Ministry of Ecclesiastical Affairs demands that ministers of non-
recognised communities are able to read and write in Danish - or are able to obtain
assistance from persons knowing Danish - due to the compulsory requirement that
reports of performed marriages be submitted to the public authorities.

Finally, on the basis of several cases considered in the Ministry it can be concluded that
religious communities are required to be of'a certain size. Religious communities
which have less than 150-200 members are not able to receive permanent authorisation,
as there will be only few weddings, though they may get an ad hoc authorisation.

TN
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5.1.5 Financing by the State of the Activities of Religious Associations

In Denmark only the Folk church is entitled to financial assistance from public funds,
see above 5.1.1.2. While the expenses of the Folk church are covered in the greater part
by state’funds and by a special church tax, no state funds are provided for the support
of other, reh gious comrnunities.

5.1.6 Tax Regulatxon

The rellgxous communities, which-have been recognised by the authorxtles and those
which have been authorised to perform marriages according to the Marriage Act are in
practice treated equally with regard to taxation. This means e.g. that real estate used for
religious purposes is exempted from rcal estate tax.

Donations to religious associations are tax-deductible according to the Danish tax
legislation. This rule only applies to religious associations, which have been approved
by the Minister of Taxation. The only precondition for approval of a religious -
comimunity is that it is domiciled in Denmark. If the religious association is a
subdivision of a world-wide religious association having its domicile abroad, it is a

condition for approval that the major part of the govermng bodies of the' Danish branch |

and 1ts main office are domiciled in Denmark.

Accordmg to the Danish tax legislation, a religious association is a religious
community, an association of religious communities, or an organisation, created by one
or several religious communities and existing mdependently of these. It may also be an
organisation created by a group of members of a religious community. A religious
community is defined as a society whose primary purpose is worship of God according
to an elaborated teaching. In cases where this definition is not clear, the Ministry of
Ecclesiastical Affairs can be consulted. In any case, the religious association or
community must be a legal person, and not just an informal association of a few
people. However, there are no demands on the basis of population, number of
members, number of donors, or on economic grounds, as is the case for other non-
profit making organisations. The only requirement is that religious associations provide
the Ministry of Taxation with annual information on the total sum of donations and

their use.
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5.2 ESTONIA

5.2.1 The Right to Freedom of Rehglon and the Relahonshlp between State and
Church

In Estonia the right to freedom of religion is protected by virtue of the Constltutlon of
1992 and by international instruments.

The general provision of the Estonian Constitution concerning the right to freedom of
religion is Article 40 which is supplementary to Article 45 concerning the right to
freedom of expression, Article 47 concermng to fight to.assembly, and Article 48
concerning the right to assocxatlon : ‘

5.2.1.1 State and Church

Article 40 of the Constitution states, inter alia, that “[TThere shali be no state church”.
The relationship between the state and the religious associations is regulated by the
Churches and Congregations Act of 1993 which is being amended at present. A new
Churches and Congregations Act has been elaborated by the-Ministry of Internal -

Affairs, and it is expected to be discussed by the Parliament and adopted in-the fall of

1998. The draft act has not yet been made public.
5.2.1.2 Freedom of Religion |
Article 40 of the Constitution states the following:

~ Everyone shall have freedom of conscience, religion and thought.
Everyone may freely belong toa clmrch ora relzgzous association. There shall be no

state church.
Everyone shall have the freedom; either alone or in community with others and in
public or private to practise his or her religion, unless it endangers public order,

health or morals.

In Article 41 of the Constitution it is stated that no one may be coerced to change his or

her opinions and persuasion.
Furthermore, the Constitution states the following in Article 12:
All persons shall be equal before the law. No one may be discrirriinated against on the

basis of nationality, race, color, sex, language, origin, creed, political or other
persuasions, financial or social status, or other reasons.

Pt
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Finally, »accord‘ing to Article 9 of the Constitutidn, “[T}he rights, liberties and duties of
everyone and all persons, as listed in the Constitution, shall be equal for Estonian
citizens as well as for citizens of foreign states and stateless persons who are present in

Estonia”

5.2.2 Rules for Registration of Religious Associations on State (Federal) and/or
Local Level :

52.2.1 ._Defin'itio‘ns of a Church, a Congregation: and a Religions Association

- According to information from the Estonian Mlmstry of Foreign Affairs:

A church is, in the context of present legislation, a voluntary association of at least
three congregations dldactlcaily based on an Episcopal structure and confession of a
common church, functioning on the basm of a statute under an elected or appointed
leadershlp of a board and registered as provided by law. - ‘

A congregation is, in the context of present le“giélétion, a voluntary association of

natural persons confessing the same faith, functioning on the basis of statute under
elected or appomted leadersth of a board and reg15tered as prov1ded by law

Aj ellggous association is, in the context of present 1egxslatxon, a voluntary association

- of natural and legal persons, the basic activities of which are the co_nfessmnal or
ecumenical moral, ethical, educational, cultural, deacon, and social rehabilitative

activity; in addition to the ritual forms characteristic to the church or congregatlon, not
necessarily connected with a certain church, a union of congregations or a
congregatlon

Rehglous associations are entered into the registry of non-profit making organisations
and foundations as provided in the act on non-profit making organisations of 1996.

5.2.2.2 Registration of Religious Associations

By virtue of Section 11:2 of the Churches and Congregations Act of 1993, the Ministry
of Internal Affairs registers the statutes of churches, congregations and congregation
unions. The rules for keeping the Estonian Church Registry are provided by the
Government of the Republic decree No. 123 of 2 May 1996.

The Mlmstry of Internal Affairs has elaboratcd a draft Act on Churches and
Congregations, according to which the Estonian Church Registry and respective
registry functions are delegated to the administrative remit of the courts.

5.2.3 The Legal Status of Religious Associations
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According to legislation the churches, congregations and religious associations are
recognised as private legal persons. This is also expected to be the case, when the new
Churches and Congregations Act is adopted.

5.2.4 Authorisation to Perform Marriage of Civil Validity

As of today no church or congregation functioning in Estonia has the right or
authorisation to register marriages. The Ministry of Interior Affairs in conjunction with
the Ministry of Justice and the Council of Estonian Churches has initiated pnncxpal
negotlatlons on the feasxbllxty of granting authorisation.

5.2.5 Financing by the State of the Activities of Religious Associations

As pnvate legal persons the churches, congregations- and rehgxous associations should
be principally self-supporting organisations. However, keeping in mind the. fact that
sacral buildings being administered by the churches in terms of historic, artistic and
cultural value, are the treasure of all people, the state aspires, at least to some extent to
support the churches. For instance, funds are set apart from the state budget, for the -
Council of Estonian Churches funding (in the 1998 state budget EEK 2 million =
250.000 DM), which is a private legal juridical person and non-governmental
organisation. Thus, it decidés according to its own statute which churches or
congregation unions it admits to membership. Members of the Council are the
following churches: The Evangelical Lutheran, The Roman Catholic, The Pentecostal,
The Baptist, the Methodist, and the Armenian Apostolic; the Orthodox Church apphed
for membership in 1993, but did not get a positive answer. ‘

The Govemment of the Republic also strives to find means to support single prOJects
for instance the renovation of organs etc. .

5.2.6 Tax Regulation

According to section 20 of the Churches and Congregations Act, the churches,
congregations and congregation unions are non-profit making organisations. On the
basis of the income tax Iaw and with a regulation in 1996, the Estonian Government
established the order, which regulates the list of non-taxable organisations. All
religious organisations, acting in Estonia, which have applied for registration in the list
of non-taxable organisations, are registered in that list.
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5.3 FINLAND

53.1 The Right to Freedom of Relxglon and the Relationship between State and
Church ,

In Finland the nght to freedom of religion is protected by virtue of the Constxtutxon Act
of leand (17.7.1919/94) and by mtematzonal instruments.

‘The general provisions of the mesh Constmmon concerning the right to freedom of
religion:and religious communities are Articles 9 and 83. Articles 10 and 10a
concerning the right to freedom of speech, assembly and association supplement these
provisions. The Finnish Constitution does not contain any provisions on the secularity
of the state. Article 83 of the Constitution mentions the Evangelical Lutheran Church
as such, stating that provisions on its organisation and admmlstratlon shali be
prescnbed in the Church Code.

On1 October 1998 the F mmsh govermnent established a committee which shall
propose new draft legislation on freedom of religion before 30 September 2000. The
comrnittee’s mandate is broad and reforms within several areas can be envisaged. The
following will only relate to the present legislation. ' : |

,»fb,

5.3.1.1 State and. Church

The relat;onshxp betw_een the State and the two largest religious communities, the
Evangelical Lutheran Church (app. 4,4 million members) and the Orthodox Church
(app. 57,000 members), have been regulated in special laws; the Church Code
(26.11.1993/1054) concerning the Evangelical Lutheran Church and the Law on the
Orthodox Church Community (8.8.1969/521) as well as the Law on Freedom of
Religion (10.11.1922/267) concerning all religious communities.

Article 83 of the Constitution contains provisions on religious communities:

Provisions on the organisation and administration of the Evangelzcal Lutheran Church

shall be prescribed in the Church Code.
Other existing religious communities shall be governed by the provisions enacted orto

be enacted on these communities.
New religious communities may be established in the manner prescribed by Act of

Parliament.

The Evangelical Lutheran Church and the Orthodox Church have relatively close
relations to the State. The President of the Republic appoints the bishops of these-
churches, and a representative appointed by the State Council takes part in the Synods. .
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During the last years the state relationship to the Church has been raised to
Constitutional level. In the Church Code of 1964 on the Evangelical Lutheran Church it
was stated that the ieadership of the Church in the whole country belongs to the
Government. This provision was cancelled when the new Church Code was
implemented at the beginning of 1994, but a corresponding provision is still to be
found in the Law on the Orthodox Church Community. 4

The Synod of the Evangelical Lutheran Church has the right to take the initiative in

~ amending the Church Code. The Govemment can refrain from submitting an
amendment to the Parhament (lesdagen) If an amendment is submitted to the
Parliament it will either adopt the amendment in an unchanged version or reject it. The
‘Synod makes decisions on the internal affairs of the Church, i.e. on the Church -
Ordmance 'I’he Orthodox Church also has the right to propose amendments

The internal administration of the Churches is mdependent From the begmmng of
1997 the chapters, functioning as regional administrations of the Evangehcal Lutheran
Church were transferred from the: State to the Church :

5.3.1.2 Freedom of Rellglon
Freedom of religion is guaranteed by Amcle 9 of the Constmztlon

Everyone shall have freedom of religion and conscience.

The right to freedom of religion and conscience. includes the right to profess and
practice a religion, the right to express one's convictions and the right to belong to or
not belong to a religious association. No one is oblzged to take part in practising
religion against one’s conviction.

This provision is to be seen in connection with the provision on prohibition of
discrimination on account of religion and the conviction embodied in Article 5 of the
Constitution, which also implies an obligation to treat all religious associations and
“Weltanschauung” movements equally when exercising public authority.

According to the “travaux préparatoires”, the “freedom of conscience” in Article 9 of
the Constitution covers the religious convictions of other “Weltanschauungen™. Article
9 also implies the right to freedom of religious associations and the possibilities of all
religious associations in taking decisions on their own religious ceremonies.

The right to freedom of religion is further elaborated in the Law on Freedom of
Religion, which states in Section 1: ‘

Everyone has the right to practise his religion in public and in private unless the law is
infringed and it is morally unacceptable.
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5.3.2 Rules for Registration of Rehglous Assocxatlons on State (Federal) and/or
Local Level

As_ mentioned above, the Law on Freedom of Religion concerns all religious
communities. However, the Evangelical Lutheran Church in Finland and the Orthodox
Church Community in Finland with regard to legislation differ from other religious
communities with regard to lcglslatlon by the fact that their status has been defmed by
Spemal legislation.

Other religious communities in Finland acquire the official recognition stated in the
~ Law on Freedom of Religion when entering the register of rehgmus commumtles in the
way provnded for in Chapter 2 of this law.

If a group wants to get legal personallty, i.e. to acquire rights in the name of the
community, 10 enter into obligations and to bring cases before the courts, it can be
registered according to this law. The group shall consist of persons residing in Finland,
and on the establishment of the Commumty, their written notlﬁcatxon to the Ministry of
Education must be signed by at least 20 persons. Itisa precondmon for registration
that the statutes of the community have been worked out in accordance with the
provisions of the Law on Freedom of Religion, and that the creed of the community
and the way of practising its réligion, as indicated in the notification, do not infringe
the law and good custom (Section 16 of the law). Decision on registration of the
 statutes of a religious community is taken by the Ministry of Education: The Population
Register Centre registers the community and its parishes in its register of religious
communities. A refusal to regxster can be appealed to the Supreme Administrative

Court.

Section 15 of the Law on Freedom of Religion states that “[T]he majority of the
members of the governing body of the community shall be Finnish citizens. The
Ministry of Education can, However, make an exception if the majority of the members
of the community are other than Finnish citizens™.

For the time being, there are 45 registered religious communities in Finland.
Furthermore, in Finland there are other religious communities (i.a. the Pentecostal
communities) which have chosen not be registered as such. These are like non-réligious
associations entered in the Associations Registry maintained by the Patent and Registry

- Agency.

5.3.3 The Legal Status of Religious Associations
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According to Section 16 of the Law on Freedom of Religion, religious communities
registered by the Ministry of Education have legal standing, i.e. they have the right to
acquire property, make commitments and appear in court as plaintiff and defendant.

According to Section 17 of the Law on Freedom of Religion, “[TThe Ministry of-
. Education shall have the right, where necessary, to inspect rehgxous communities by
appointing an inspector”.

Section 30 of the Law on'Freedom of Religion states the following on dissdldtidn ofa
religious community:

If the community has infringed the law or acted in a morally unacceptable way or
against its aims set out in the community rules, the court can on the demand of the
public prosecutor or a member of the community declare the community dissolved, or
when the infringement has been less severe, give a warning to the community. The

. provisions on associations shall apply on the dissolution of the commumzjy

Tlus provxsxon corresponds to the provxsxcms in mesh legislation on dxssolutxon of
non-religious associations. : : ‘

5.3.4 Authorisation to Perform Marriage of Civil Validity

According to Article 14 of the Marriage Act (16.4.1987/411), marriage can be
celebrated either as a church wedding or as a civil marriage. Church weddings are
celebrated in the Evangelical Lutheran. Church or the Orthodox Church Community or
in other religious communities, which have been granted the right to celebrate
weddings by the Ministry of Education. Not all registered religious communities have
the right to perform marriages. Most of these have not applied to obtain this right.

5.3.5 Financing by the State of the Activities of Religious Associations

All companies in Finland contribute through their taxes to the Evangelical Lutheran
Church and the Orthodox Church Community. Until year 1999 3 per cent of the taxes
levied on companies have been reserved for activities of these two religious
communities, and there after this part will be reduced to 2 per cent. According to the
church legislation the parishes must use this income exclusively in order to carry out its
ecclesiastical duties. Furthermore, members of these churches pay income based
church tax.

5.3.6 Tax Regulations

According io Article 21 of the Income Tax Law, the Evangelical Lutheran Church, the
Orthodox Church Community and other religious communities and their congregations
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pay tax to the municipality. However, they only have to pay tax on income from
economic activity and on income from real property or part of real property having
been used for other purposes than common or non-profit making purposes. These

. communities are not obliged to pay value-added tax for activities considered non-proﬁt
making. According to the Law on Freedom of Rehgxon, registered religious
-'communities are not obliged to pay tax for the purposes of the Evangelical Lutheran
.:Church and the Orthodox Church Community. Private persons who are not members of
these churches do not have to pay taxes either.
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5.4 GERMANY"

5.4.1 The Right to Freedom of Religion and the Relationship hetween State and
Church o S

In Germany the right to freedom of religion is protected by virtue of the Constitution
(Basic Law) of 1949, incorporating also provisions of the Weimar Constitution of 11
August 1919 (WRV) on religion and religious communities, as well as by international
instruments. ‘ :

The general provisions of the Basic Law concerning the right to freedom of religion
and freedom to form religious communities are Articles 4 and Article 140 of the Basic
Law, the latter incorporating, inter alia, Articles 136 and 137 of the WRV. These
provisions are supplemented by the protection implied in Article 5 of the Basic Law
concerning the right to freedom of expression, Article 8 concemning freedom of
‘assembly, and Article 9 concerning freedom of association.

5.4.1.1 State and Church

‘Contrary to most CBSS member states, the religious situation in Germany is
 characterised by the fact that there are two big Churches which are nearly equal in size
and importance. Thus, Gerhard Robbers informis us of the following: “Of the German
population of about 80 million, the Catholic Church has about 28.2 million members,
while the Evangelical Church has 29.2 million members.16 The Evangelical Church
consists of numerous separate territorially based “Landeskirchen”, each of these
Churches being an independent unit. Together they form the Evangelical Church of ‘
Germany. There are also a number of smaller Evangelical Churches that have chosento
stay outside this federation; they are known as the “Freikirchen” (Free Churches). The
Evangelical Churches are either Lutheran or Reformed Churches, some follow a
unified confession, shaped in various ways from these two creeds.”

Thus, Robbers underlines that even today the religious situation in Germany is strongly
influenced by the Reformation of 1517 which resulted in the establishment of the
Evangelical Lutheran “Landeskirchen”, as well as by the Religious Peace of Augsburg
of 1555 according to which the Lutheran and Catholic confessions were recognised as
essentially equal. ‘

The WRYV of 1919 resulted in the establishment of a separation of Church and State,
stating in Article 137, now incorporated into the Basic Law, that “[TJhere shall be no
state church” (137 (1)). Thus, state and church are separated. Nevertheless, the Weimar
Constitution recognised and permitted the existence of co-operation in certain fields,

 such as religious education in the public school system, church tax and military
chaplaincy.
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Furthermore, Robbers draws attention to the following with regard to the relations
between the State and the religious associations:

“Large parts of Church-State relations in Germany are assigned to the competence of
the Bundeslénder. The detailed arrangements of the constitutional foundation for a
Church-State system are established in numerous regulations in the legal provisions in
the Basic Law.

The Federal Republic of Germany and its Bundeslinder have established many
concordats and Church-State treaties with the churches in Germany. In- relation to the
Catholic Church, the “Reichskonkordat” of 1933 is- an essential basis. Church-State
treaties with the Evangelical Church and those made with Catholic dioceses are sui
- generis but are treated as being in a category similar to that of international treaties.
Treaties or agreements also exist with a whole range of other small religious
congregatlons The subject matter of such Church-State treaties include the co-

‘ operanon between the State and the bishops, the guarantees and arrangements of
- religious education in public schools, the theological facuities, the military chaplains
and the posmon of the Church in the publxc sphere such as 1he financing of religious
panshes :

‘ According to Robbers, Art. 137 (1) of the WRYV, in conjunction with Art. 140 of the
‘Basic Law means that the State should not be iden_tifiedwith a Church, that there is to
be no Established Church, and that the State is not allowed to have any special
inclination to a partlcu}ar religious congregation or to judge such a congregation’s
particular merits or ideologies as true. Finally, the State is not allowed to take decisive
action in the affairs of religious communities; this i is made particularly clear in Art. 137

(3) WRY, lIst perlod

Every rellgtous commumry shall regulate and admmzster its aﬁ‘azrs mdependently
‘within the limits of the law valid for all. ..

Robbers underlines that thls right of self-determination is vahd regardless of the legal
status of the religious congregation.

5.4.1.2 Freedom of Religion
Freedom of religion is guaranteed by Article 4 of the Basic Law:

(1) Freedom of “faith, of conscience as well as freedom of creed, religious or
ideological, are inviolable.

(2) The undisturbed practice of religion shall be guaranteed.
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(3) Nobody may be forced against their conscience into military service involving
armed combat. Details shall be the subject of a federal Iaw.

F urthermore Article 136 of the Weimar Constitution, incorporated into the Basic Law,
states the foilowmg

(1) Civil and political rights and duties shall be neither dependent on nor restricted by
the exercise of relzgzou.s' Jreedom. :

(2) Enjoyment of civil and polmcal rights and elzg1bzlzty fbr public ojf ice shall be
zndependent of religious denomination.

(3) Nobody shall be obliged to dzsclbse thezr religious convictions. The authorities may
not enquire about their membership of a religious community except where rights and
duties depend on such znformatzon or a statutory stat:stzcal survey makes such enquvjy
necessary '

- (4) Nobody may be compelled to perform any religious act or ceremony or to
participate in religious practices or to use a religious form of oath.

Finally, Art. 137 para 2 (WRYV) guarantees the freedom to form religious communities,
adding that “the uniting of religious communities within the terntory of the Reich!7
shall not be subject to any restrictions”.

5.4.2 Rules for Regxstratxon of Rehglous Assoc;atmns on State (Federal) and/or
Local Level :

Gerhard Robbers informs us, that “every: rehglous community, upon application to the
responsible federal state (Land), will receive the status of a public corporation, when
they can prove through their bye-laws and the number of their members that they are
indeed a permanent community (Art. 137 (5) WRYV). Other religious communities
receive their legal capac1ty as a result of civil law They will at least be private
registered societies.”

5.4.3 The Legal Status of Religious Associations

According to Robbers, “[T]he religious communities with large memberships in
Germany, but also a considerable number of the smaller religious communities, have
the status of public corporations. Under various diverse individual arrangements,
Church parishes, dioceses, “Landeskirchen” and Church federations are considered
public corporations”.
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Article 137 (7) WRV which contains the provisions on the legal status of religious
associations also states, that “associations which foster non-religious beliefs
(Weltanschauungen) shall have the same status as religious communities™.

The right to self-determination according to Art. 137 (3) WRV is considered by
Robbers to be “the central reference point for the legal and social existence of religious
communities in the Federal Republic of Germany. Every religious community
independently regulates and administers its own affairs within the boundaries of the
laws that are valid for all. Every religious community can then, regardless of its legal
status, independently regulate its own affairs. This right of self-determination covers

" such things as religious dogma and teaching, making official appointments, religious

services, the organisation of charitable activities, matters concerning the important
parts of the relationship between employer and employees, and data protection.”

Furthermore, Robbers underlines that “[A] Church’s right of seif-determination is not
restricted to a narrowly-drawn field of specifically “ecclesiastical” activities. The idea

~ of freedom of religious practice extends to preserve the right of self-determination in
other areas that are also based or founded upon religious objectives, such as the running
of hospxtals, kmdergartens retirement homes pnvate schools and universities.”

In this respect Art. 138 para. 2 WRV states that “[T]he right to own property and other
rights of religious comrmunities or associations in respect of their institutions,
foundations and other assets mtended for purposes of worship, education or charity

shall be guaranteed”.

Robbers stresses that “[IIn very substantial ways, the large Churches in Germany
provide social services, particularly in the form of the Caritas of the Catholic Church
and the Diaconical Works of the Evangelical Church”.

Finally, Robbers points to the fact that the various religious institutions “have a right to
conduct religious assistance in hospitals and for prisoners. The religious activities
within the police and the military forces are particularly regulated by contracts™.

5.4.4 Authorisation to Perform Marriage of Civil Validity .

The Churches in Germany have no authority in the areas of marriage and family law.

Marriage according to the German legal system is wholly a civil affair; it is conducted
in the register office. On the other hand, everyone is free to have a religious wedding

service.
5.4.5 Pinancing of Churches

On the financing of churches Robbers informs us, i.a., of the following:
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“As a result of repeated secularisation of Church property in the past, the Churches in
Germany have only a small amount of property. As compensation for the secularisation
following the “Reichsdeputationshauptschluss™ of 1803, a series of government
benefits were to guarantee funds for the Churches. They are guaranteed by Art. 138
para. ] WRV. An important example is the fact that the local authorities must discharge
public duty to contribute to the up-keeping of Church buxldmgs Likewise, on the basis
of contractual terms, there are some obllgatory contributions to be made by the State to
the Church, such as subsidies to the salaries of Church ofﬁcxals ki S

“Approximately 80 per cent of the entn‘e Church budget, however, is covered by the
Church tax, guaranteed by Art. 137 para. 6 WRV in conjunction with Art. 140 of the
Basic Law. On the basis of the civil tax lists, in accordance with the law of the Lander,
the religious communities which are publlc corporations are allowed to levy taxes. The
large Churches have made ample use of this opportunity but also smaller religious
- communities with the status of public corporation have done likewise, such as the
Jewish communities. Only membexs of the partlcular Church Justxﬁed in levying the
Church tax are obhged to pay.” | : :

“The rate of Church tax is between 8 and 9 per cent of one’s wage and income tax
* liability. Other tax standards may also be used; such is the case with the Jewish ‘
communities which have tied the Church tax to property tax. Although this-concept is
not a requirement, in most cases, the Church tax, as a result of an arrangement with the
State, is collected by the State tax authorities for the larger Churches. For this service,
the-Churches pay in compensatxon between 3 and 5 per cent of the tax yield to the
State.”

“Those desiring to be free of the tax may achieve that result by leaving the Church with

civil legal results. The w1thdrawal from the Church is done by de-reglstenng with the
proper State officials ...” ,

“A further important source of income for some Church institutions is being part of
general public financing systems. Church-run hospitals do in some parts of Germany
make up the majority of the available hospital beds. In this way they are a part of the
publicly-run financing systems for hospitals, that are supported foremost by money
paid out of the medical insurance for the number of beds filled. Further, many
Churches receive allocations from the State for activities in the same way as other
publicly funded events, it is a part of the idea of State neutrality that Church activities
are not to be put in a worse position than that of State funded local athletic clubs.”

5.4.6 Tax Regulations

Robbers informs that:

o
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“Churches also receive a certain number of tax exemptions. The Church tax and
charitable donations to the Church may be deducted from income tax, as applies
equally to donations to non-profit organisations. Churches are also not required to pay
certain taxes and duties.” |



38

5.5 ICELAND

5.5.1 The Right to Freedom of Rehgmn and the Relationship between State and
Church

The Constitution of the Icelandic Republic from 1944 contains the basic rights for
freedom of religious association. In 1995 the two chapters of the Constmmon
containing provisions on religious freedom and human rights were revised, and there
are now three paragraphs §§ 62-64, contammg provisions regarding religion.

These provisions are supplemented by the protectlon unplxed in§72 concermng the
right to freedom of expression, § 73 concerning the right to freedom of association, and
§ 74 concerning the right to freedom of assembly.

55.1.1 State and Church

-§ 62 of the Constitution states that the Evangellcal‘ Lutheran Church is the State Church
of Iceland, and that the State shall as such support and protect it. Tlus may be altered
by law.

The Icelandic State Church is, according to § 1 of the Actn0.78/1997 on the structure, ]
organisation and working methods of the State Church, an independent religious |
association, and the state is obliged to protect and support it. Thus, state and church are
not separated.

Over 90% of the population belong to the Evangelical Lutheran Church while another
‘7% belong to other religious groups, such as the Roman Catholic congregations, the
Seventh Day Adventists, the Pentecostals and the Plymouth Brethren. (

The President of Iceland is the supreme authority of the Church. He delegates his
powers to-the Minister of Justice and Ecclesiastical Affairs who along with the
Parliament governs the Church in non-religious matters. In religious affairs the Church
is governed by the Bishop of Iceland, the Synodical Conference, the Church Assembly
(of laymen and ministers), and by the Executive Council of the Church Assembly.

5.5.1.2 Freedom of Religion

§ 63 of the Constitution states that everyone has the right to establish communities for
the worship of God in conformity with their individual convictions. However, nothing
may be preached or practised which is prejudicial to good morality and public order.

Thus, the Constitution guarantees equality of all religious associations before the law.
Furthermore, as is evident from the practice of registering religious associations, “the
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worship of God” is not be understood only as Christian worship; among the registered
religious associations are, e.g., The Moslem Association of Iceland and The Icelandic
B,uddhist Movement.

§ 64 of the Constitution states that no person may lose his civil or national rights
because of his religion, nor may he refuse to perform any civic duty because of it.

Everyone is free to stand outside religious communities. No pcrson is obhged to
'conmbz}te personal dues to any religious worship other than his own.

If a person is not a member of any recognised religious community he shall pay to the
Umversxty of Iceland those dues he should otherwise have pald to hlS religious
community. This may be altered by law.

5.5.2 Rules for Regnstratwn of Rehgmus A.ssocnanons on State (Federal) and/or
Local Level

The legal situation of religious associétions is mainly governed by the Law on
Religious Associations no. 18 of 1975 which was elaborated using the relevant
Norwegian law as a model.

In § 11 the establishment of religious associations is secured, and there is no obligation
to réport either the establishment or the activities to the governmental authorities.

- Areligious association may wish to be registered according to § 12. In which case it
must apply to the Ministry of Justice and Ecclesiastical Affairs for registration. The
rules are that the applicant must be a religious association, based on religious beliefs,
and not some other type of association. Not all applications have been accepted.

Registration will as a rule include the right of an authorised person to carry out the
necessary rights and duties according to the law. This includes baptism, performing
marriages, burials and filing and keeping records in that context.

In October 1997 the Minister of Justice appointed members to a commission to revise
this law and to submit a draft legal text in late 1998.

Today 20 religious associations have been registered.
5.5.3 The Legal Status of Religious Associations

As mentioned in paragraph 5.5.2, the legal position of religious associations is mainly
governed by the Law on Religious Associations no. 18 of 1975. An authorised person
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of a registered religious association has the right to carry out baptism, to perform
mairiages, burials and filing and keeping records in that context.

5.5.4 Authorisation to Perform Marriage of Civil'Validity

All those religious assoc1at10ns which have been registered have authorisation to
perform mamages and other acts with civil validity.

5.5.5 Flna‘ncmg of Religious Assoclatxons

All persons of 16 years of age and above have to pay a due to the religious association
to which they belong, or to the Umversny of Iceland if they choose to be outside all
such associations. This due amounts to a little over 400 Icelandic crowns per month

" (approx. 10 DM). The State collects these dues along with taxes, and the State
Accountancy distributes them to the respective associations or the University of -
Iceland. In September 1997 there were 4.701 individuals, 16 years or above, out of a
due-paying populanon 0f203.485, who did not belong to a rehgxous association.

5.5.6 Tavae‘gulatlon

Religious associations are exempt from paying taxes.

Ve
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5.6 LATVIA

5.6.1 The nght to Freedom of Rehgxon and the Relatlonshlp between State and
Church

. In October 1998 the Constitution (Satversme) of the Republlc of Latvia of 1922 was
amended. In Section 8 on “Fundamental Human Rights” the right to freedom of
religion Was for the first time enshrined together with other individual ri ights and

‘freedoms: “... Everyone has the right to freedom of thought, conscience and religious
convxctxon” The right to freédom of religion is furthermore protected by The
‘Constitutional Law on “The Rights and Obligations of a Citizen and a Person” adopted
by the Supreme Council of Latvia on 10 December 1991. Furthermore, mtemational
instruments protect the right to ﬁ'eedom of rehglon '

-The general provision of the above mentxoned Constitutional Law concerning the right
to freedom of religion is Article 35 which is supplementary to Article 30 (the right to
‘freedom of expression), Article 31 (the nght to form public orgamsanons), and Article
32 (the freedom of assembiy) These prowszons are s1tuated in Section III of the law
“Rxghts and Obligations of a Person’ .

5*‘-6*1' 1 State and Church

Article 35 of 'Ihe Constitutional Law on “The rights and Obhgatlons ofa szen and a
Person”, amended on 2 October 1997, states the foﬂowmg

The State is separate from the church.
The freedom of one’s religious belzef may be lzmzted only in accordance with the
procedure established by the law and in the amount to ensure public security, maintain
social peace, protect health, morality or rights and freedoms of other people.
Persons or their unions hold right to practice their religion or belief alone, as well as
together with other persons, in public or in privacy, adhering cultic rites, relzgzous or -
ritual ceremonies and preachmg a religious doctrine.
Nobody may be forced to adhere to cultic rites, perform religious or ritual ceremonies
and preach a doctrine as well as study religion.
' Religious or ideological motivation does not exempt anybody to fulfil one’s obligations
towards the state and the necessity to follow the law.

Thus, Latvia has no state church. State and church (rehglous associations) are
separated.

The relaticmship between the state and religious associations is regulated by the “Law
on Religious Organisations” adopted on 7 September 1995 which “regulates
interrelationships in society when freedom of conscience is realised and religious
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orgamisations perform their activities” (Art. 2 (1)), referring, inter alia, to “international
agreements concerning human rights in the religious realm”. According to Article 2
(2), the purpose of the law is “to guarantee rights of rellglous freedom to the residents
of Latvia, which includes freedom to determine one’s religious opinions, to
individually or collectxvely convert to a religion or not to convert to anything at all
freedom to change one’s religious convictions and express such in compliance with
enacted laws, and perform religious activities”. The law was amended by the
Parhament in June 1996 ‘

Article 5 of the Law onReli gious Orgamsatlons “Interrelatxonshxp prmmples between
the state and rehglous orgamsanons states, inter alia, the followmg

(1) The church is separate ﬁom the state in the Repub!zc of Latvia. State institutions
are secular by nature, whereby religious organisations can ‘accomplish state functions,
only in circumstances whzch are provzded by law. :

(2) The state upholds rzghts provzded by law for relzgwus orgamsatzons Ihe state and
its various branches and institutions, social as well as other organisations, are. not
permztted to interfere in religious activities performed by relzgzous orgamsattons

(3) Relzgzous organisations may request clarification of tssues pertaznmg tothe
interrelationship between the State and religious orgamsatzons This shall be resolved
by the Ministry of Justice which will provzde assistance in resolvzng ]udzczal
organisational, and other related issues.

(6) State institutions monitor and control activities of religious organisations so that
- they conform to enacted laws.

The law does not explicitly state that all religious organisations are equal before the

- law, and in Article 6 “Religious organisations and education” it states that in state and
municipality schools the Gospel can be taught by teachers of the Evangelic Lutheran
Roman Catholic, Orthodox, Old Believer and Bapnst denommatlons These are the
only religions exphcxtly mentioned in the law which otherwise focuses on the question
of registration of religious orgamsatzons

5.6.1.2 Freedom of Religion

Freedom of religion is implicitly guaranteed by The Constitutional Law on “The Rights
and Obligations of a Citizen and a Person” of 1991 as may be seen in the quotation
above. Article 12 of this law further states:



All pefsons in Latvia are equal under the law regardless af race, nationality, sex,
language, party affiliation, political and religious persuasion, social, material and
occupational standing and origin.

The protection of this equality is further elaborated in the “Law on Religious
Orgamsanons” Article 4 “Residents have the same mdxvxdual rights regardless of their
opinion of rehglon _ :

| (1)1t is ﬁ)rbzdden directly or mdzrectly to restrzct rzghts or give przvzleges to residents,
as well as to insult them or create hatred on the basis of their relzgzous opinions.
: Vzolators will be persecuted accordmg to the law.

' (2) No person has the rzghz to transgress laws on the. basis of their relzgzous
' convzcttans :

3. Informatzon pertaznzng to relzgzom opzmans or personal religious aﬂilzatzons shall
not be recorded in per.sonal a’ocuments submztted to the state. ‘

(4) It is forbzdden for the state and its various branches and institutions, social
organisations, employers and employment agencies, to request information pertaining
to religious opinions or religious affiliations from employees or other personnel.

Furthermore, The Constitutional Law on “The Rights and Obligations ofa Citizen and
a Person” of 1991 in Article 30 states that “no one may be forced to express his/her
political, religious, ethical or other views, as well as his/her party affiliation”.

Neither The ‘Constitution, The Constitutional Law, the Law on Religious Organisations
nor the military legisiation contain provisions on the right of the citizens to alternative
service if military service is inconsistent with their convictions and rehgxous beliefs.

5.6.2 Rules for Registration of Religious Associations on State (Federal) and/or
Local Level v |

5.6.2.1 Deﬁniﬁons of Religious Associations, Groups and Organisations

According to Art. 3 (1) of the Law on Religious Organisations religious organisations
are “congregatxons religious associations (churches) and their convents registered as
such in the law”. The same article states in para. 2 that “A] congreganon is formed on



the basis of freedom of choice by adherents of a certain religion or confession in order
to accomplish religious activities as well as other types of activities in compliance with
enacted laws®, and that “a religious confederation (church) includes all single
denominational congregations that are registered according to the law”.

5.6.2.2 Rggistration of Reiigious Organisations

The Law on Religious Organisations not only contains rules of registration of religious
organisations; prior to these, it also prescribes the procedure for establishing religious
organisations (Art. 7 (1)): “The parish constituent assembly must consist 6f no less than
ten members who are either citizens of Latvia or persons registered as permanent
residents, and-at least 18 years old. ... Every resident of Latvia has the right to join a
congregation and to be an active member of it”. However, except for pastoral staff,

only Latvian citizens may be elected to office in the congregation. Furthermore, Art. 7
(2) states that “[T]en or more single confessional congregations, which dre registered in
the Republic of Latvia, can form a religious confederation (church)”. This provision

" does not apply to religious orgamsauons already registered in Latvia. Finally Art. 7 (4)
states that single denominational congregations can form only one religious
confederation (church) in the country (3), and that a cloister can be created by a
religious confederation (church) by adopting a decision to do so.

According to Art. 8 of the Law on Religious 'Ofganisations, congregations, religious
confederations (churches), cloisters as well as ecclesiastical educational institutions
must be registered with the Mxmstry of Justxce in order to obtam the rights of a legal
person.

To be registered a congregation shall submlt the followmg documents w1th the
, apphcatxon (Art. 9 (2)) .

1) statutes (constitution, regulations);

2) a list of the founding members (full name, residence, personal code and signature);
3) a brief written summary of the protocol of the congregation’s founding meeting, the
ratification of the statutes (constitution, regulations), a list of members of the board of
administration and of the auditors.

If the congregation belongs to a faith recognised in Latvia, that must be stated in 1 the
application for registration and confirmed by the religious association (church) If the
congregation does not wish to be a member of an existing religious association

- (church), that must also be indicated in the statutes. This requirement does not apply to
those confessions whose canonical regulations do not allow autonomous congregations.

A religious association (Church) shall submit the following documents with the
application (Art. 9 (3)):
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1) statutes (constitution, regulations);
2) list of congregations - founders of the rehgzous association (church) as approved by
the leaders of the congregations; ‘

-3) a brief written summary of the protocol of the conference (synod) on the foundation
of the religious association (church), ratification of the statutes (constitution,
re gulations), a list of members of the board of administration and of its auditors.

Furthcrmore, a person empowered to represent the religious orgamsanon
(congregatxon, assocxatlon) must be named and authonsed to act on behalf of the

organisation. .

Art. 9 also contains a list of documents to be submitted by a monastery or an
ecclesiastical educational institution for regxstranon This list is similar to the above-
mermoned -

Art. 10'15rescribes in detail the information which the statutes of a religious.
organisation must include, e.g. the commitment of the religious organisation to observe
the laws and Constitution of Latvia, and the teachings, description of religious
ceremonies, goals and purposes of religious activities. :

The Ministry of Justice shall examine the submitted documents within one month. _
However, for congregations which start operating in Latvia for the first time and which
do not belong to-a religious association (church) registered in Latvia, the Ministry of
Justice may prolong this period by an extra month and must inform the applicant
accordingly (Art. 8 (2)). These religious organisations may be registered for a period of
one year and must re-register with the Ministry of Justice each year for the first 10
years, in order that the Ministry of Justice is assured of their loyalty to the state of
Latvia and that theu: activities comply with 1eglslanve acts (Art 8(4)).

The decision to register or the demal to reglster a rellglous organisation shall be made
by the: Mmlstcr of Jusnce (Art. 8 (3))

According to Art. 1 1,a religious organisation is-not registered unless all required
documentation i$ provided, if the work of the organisation or its teachings, aims and
objectives are contrary to the judicial norms of the Republic of Latvia, or if the
activities of the organisation constitute a threat to State security, public peace and
order, and to the health and morality of other persons, or if the organisation propagates
ideas of religious intolerance and hatred or in other ways contradicts the Constitution

and laws of Latvia.

The decision to deny registration of a religious association shall include an explanation
of the reasons for denial (Art. 11 (2)). The decision for registration of a religious
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organisation or the denial of registration may be appealed against in court within 10
days after receiving such decision (Art. 12). :

According to information from the Ministry of Justice of Latvia and some human rights
reports, there have been cases of refusal of registration of religious organisations which
did not fulfil the requirements of the Law on Religious Organisations. Some have been

registered after their compliance with the reasons for the refusal, while others have still

not been registered. <

Asofl fuly | 199'8' 1022 religious congregations were regiétered- in the Latirian Ministry
of Justice, the largest being the Lutheran (307), Roman Catholic (235), Orthodox (116), -
Baptist (81) and Old-Behever (65) congregatlons

5.6.2.3 The Consultanve Councxl for Rellgmus Affa:rs of the mestry of Justice

The Consultative Council for Religious Affairs is an independent mstltutxon composed
of representatives of Latvia’s traditional (historical) religious confessions. It was
established in accordance with the directive of 15 October 1996 from the Ministry of
Justice. The aim of the Council’s work is to foster mutual understanding amongst -
members of different confessions and supporters of various religious orders. The duties
and rights of the Consultative Council also include:

1. the expression of views to.the Ministry of Justice on religious activities in the State;
2. the expression of views to-State institutions in cases where the rights and duties of
confessions and religious organisations are involved;

3. the expression of views in the process of the legai regulanon of the work of religious
organisations;

4. the preparation of proposais to. State msnmtlons on the education of people and the
strengthening of moral and ethical values;

5. the fostering of co-operation between the State and rehgxous orgamsatlons

The Consuitative Council arrive at their decisions by using the principle of consensus.
Membership of the Council includes representatives of the traditional (historical)
confessions, i.e., the Evangelical Lutheran, Roman Catholic, Orthodox, Old Bellever,
Baptist, and Jewish faiths, as well as representatives of the Ministry of Justice.

5.6.2.4 Transitional Provisions

The Law on Religious Organisations states as transitional provisions, that the religious
congregations, associations (churches) and monasteries which had registered with the
Ministry of Justice before the law came into force, shall maintain their legal status.
Furthermore, all existing religious organisations, regardless of the time of their
registration, must ensure the compatibility of their statutes (constitution, regulations)
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with the law by 1 January 1997 and, if necessary alter and adopt statutes (constitution,
regulations), alter the structure of the organisation and the form of its administrative .
and accounting boards, and change the name of the orgamsatlon the abbrewatlon of
the name and i msxgma

“"In the transxtlonal provisions it is also stated that the rights granted by the law shall also
apply to the Congregation of Nature Worshippers (the Dlevtun congregatlon) and the
Rxga J ewzsh congregatlon

F mally, 1t is reqmred that the’ Department of Rehglous Affalrs within the Muustxy of
: Justlce is, rc-estabhshed by I October 1995 '

5 6 3 The FLegal Status of Relxgnous Assocnahons
5.6.3. l Rxghts and Conditions of Actmty

From the moment of the1r reglstratlon in the Mlmsuy of Justice religious organisations
acquire the status ofa legal person. Before the law, the rights of religious organisations
are identical with those of other legal persons. In accordance with the Civil law,
Articles 1406 and 1407; of the Republic of Latvia, the rights of legal persons in matters
of justice are normally identical with those of the civil rights of the person. Only
registered religious associations (churches) have the right to estabhsh monasteries and

| ecclesmstlc educatxonal institutions (Art. 13).

Rehglous organisations can be mvolved in rehgxous actlvny in hospitals, retirement
homes, pemtentxanes and national defence units, ‘where help is desired by the persons
in:these institutions, Rehglous activities within a National defence unit must be
-executed according to the regulations enacted by the Ministry of Defence. The

~ activities of a religious organisation or of a believer can be restricted only under those
eircumstances when the laws and Constitution of the Repubhc of Latvw are violated

(Art. 14). -

If reli gious organisations intend to perform activities of a religious nature outside their
buildings and their land, they must receive permission from the local self-government
authority {(Art. 14). This is also provided in the Law on Mcetmgs, Demonstratzons and

Pickets of 16 January 1997.

Only religious organisations can invite foreign clergy or ‘missio_naﬁes to Latvia for the
accomplishment of religious activity, and then only if residence permits have to be
obtained according to the law (Art. 14). :

Finally, Article 14 states that a religious organisation must annually, and not later than
1 March, provide a report of its activities to the Ministry of Justice. The report must be
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prepared in accordance with the specified requirements of the Cabinet of Ministers.
Members of the religious organisations and journalists are entitled to become familiar
with the report and the decisions taken by the organisations. The State Income Service,
the Police and local governments monitor the activities of the organisations and ensure
that they are within the law. However, State and local government institutions as well
as other organisations, do not have the right to interfere with the reli gxous work of the
organisations. : = ‘

Furthermore, in accordance with the Law on Religious Organisations (Art. 15) and the
Law on Entrepreneurship of 13 December 1990, a religious organisation is entitled to

~ undertake commercial and entrepreneurial activity, to found companies and to purchase
commercial shares. A religious organisation may own property and goods. If the
income from commercial activity in a period of one calendar year exceeds by 500 times
the minimum monthly salary set by the Cabinet of Ministers, the religious organisation
must found a company which must be registered in the Company Register of the
Republic of Latvia.

. However if the spiritual centre. of a religious. orgamsatlon reg15tered in Latvia is
situated in a foreign country, it cannot own the immovable property of this
organisation, nor any property recogmsed as a monument of culture. (Art. 16).

5.6.3.2 Termination of Activity

- A congregation or a religious organisation may be dissolved in accordance with its
statutes, or as a result of a legal process. Furthermore, a religious association (church)
is dissolved if the number of congregations within it in a period of one year is smaller
than ten (Art. 17).

If the religious organisation acts in a way which is contrary to the Constitution and
laws of the Republic of Latvia, the State Prosecutor or the Minister of Justice may
initiate the process of dissolution of the organisation. A court may terminate the work
of the religious organisation, if it: :

1) propagates ideas of religious intolerance or hatred;

2) violates the law or encourages others to do so;

3) violates or disregards its own statutes (constitution, regulations);

4) by means of its activities (teachings) becomes a threat to national security, public
peace and order or the health and morality of other persons. (Art. 18 (4)).

The court ruling on dissolution of the organisation may be appealed against in
accordance with the Civil law process.

o
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5.6.4 Authorisation to Perform Marriage of Civil Validity

Article 53 of the restored Civil Law of 1937 of the Republic of Latvia provides for
persons to be married in the registry office or by a priest. Article 51 of the Section of

" Family Rights of the Civil Law states that, if the persons to be married belong to
confessions of Lutherans, Catholics, Orthodox, Old Believers, Baptists, Adventists,
Reformats, Moses Believers and wish to be married by the priest of their confession,
who has the permission of the administration of the respective confession, that the .
announcement takes place according to the rules of the confession, and that after the
announcement the priest performs a marriage ceremony. This list of denominations in
the Civil Law may be changed only by relevant amendments to the existing legislation.

5.6.5 Fin'ancing by the State of the Activities of Religious Associations

From information received from th: Latvian Ministry of Foreign Affairs it appears that
the state-does not give direct financial support to religious associations, but supports
them indirectly by way of certain tax exemptions and reductions.

,5:6.6 Tax Regulation

In accordance with the law “On taxes and duties” of 2 February 1995, a religious
public organisation must pay

-~ social tax, if it or its company employs paid workers;
- company income tax, value added tax, natural resources tax, lottery and gambling tax
as other companies do

In practice, however, religious organisations enjoy some tax exemptions and
reductions. Thus, the Law on Real Estate Tax, which entered into force on 1 January
1998, provides that this tax is not imposed on the real estate of religious organisations,
i.e. land, building, structures, irrespective of, whether the real estate will be used for

religious activities or other purposes.

Furthermore, when enterprises (corporations) donate sums to religious organisations,
which have received permission from the Ministry of Finance to receive donations,
85% of the donated sum will be deducted from the calculated amount of the income tax
- of these enterprises. Individuals can have donations deducted from their taxable income
before the income tax is imposed. These donations may not exceed 20% of the income

subject to income tax.
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Finally, value added tax is not imposed on religious and ritual services, and other
services performed by registered religious organisations without the aim to gain profit.
However, value added tax is 1mposed on the commercial act1v1t1es of religious
organisations.
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5.7 LITHUANIA

5.7.1 The Right to Freedom of Rehglon and the Relationship hetween State and
Church '

In Lithuania the right to freedom of religion is protected by virtue of the Constitution
and international instruments.

The general provision of the Lithuanian Constitution of 1992 concerning the right to
freedom of religion is Article 26. This provision is supplementary to the protection
implied in Article 25 on the right to freedom of expression, Article 35 on the right to
freedom of association, and Article 36 on the right to freedom of assembly.
Furthermore the Constitution contains provisions on churches and religious
organisations (Art. 43). Finally, the Seimas adopted in 1995 a “Law on Religious
Communities and Associations of the Republic of Lithuania”, also containing-
provisions on the right to freedom of religion.

5.7.1.1 State and Church B
Article 43 of the Constitution states the following:

The State shall recognise traditional Lithuanian churches and religious organisations,
‘as well as other churches and religious organisations provided that they have a basis
in society and their teachings and rituals do not contradict morality or the law.
Churches and religious orgamsatzons recognised by the State shall have the rights of
legal persons.
Churches and religious organzsatzons shall freely proclaim the leachzng of their faith,
perform the rituals of their belief, and have houses of prayer, charity institutions, and
educational institutions for the training of priests of their faith.
Churches and religious organisations shall function ﬁ-eely according to their canons
and statutes. :
- The status of churches and other religious orgamsatzons in the State shall be
established by agreement or by law.
The teachings proclaimed by churches and other religious orgamsatzons other
religious activities, and houses of prayer may not be used for purposes which
contradict the Constitution and the law.
There shall be no state religion in Lithuania.

Thus, Lithuania has no state church State and church (religious organisations) are
separated.

The relationship between the state and churches and religious organisations is regulated
by the “Law on Religious Communities and Associations of the Republic of Lithuania”
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- 0of 1995 which “shall establish the legal relations of religious communities and
associations and the State of Lithuania, and shall implement the human right of
freedom of religion consolidated by the Constitution of the Republic of Lithuania, other
laws and international documents and agreements™ (Article 1).

Article 5 of the law states that “the state recognises nine traditional religious
communities and associations existing in Lithuania, which comprise a part of the
historical, spiritual and social heritage of Lithuania: Roman Catholic, Greek Catholic,
'Evangelical Lutheran, Evangelical Reformed, Russian Orthodox, 01d Behever
Judaistic, Sunm Muslim and Karaltc :

Other (n0n~traditional) religious associations may - according to-Article 6 - be granted

state recognition as part of Lithuania’s historical, spmtual and social heritage, if they
are backed by society and their instruction and. rites are not contrary to laws and -
morality, and provided they have been eg;stcred thh the mestry of Justice (see
below).

The “Basxc Principles of State and Religious Commumty and Assocxatlon Relatxons”
are descnbed in Article 7 of the law ‘

' Religious communities and associations shall not ﬁAlﬁl state functions, while the state
shall not fulfil the functions of religious communities and associations.
Religious communities and associations shall have the right to freely organise in -
accordance with their hierarchic and institutional structure, and manage thezr inner
life accordmg to its canons and statutes, as well as other norms. :
All religious communities and associations possessing legal person rights may obtain
state support for culture, education and charzty in accordance with the procedure
establzshed by laws S

5.7.1.2 Freedom of Religion
The right to freedom of religion is guaranteed by Article 26 of the Constitution:

Freedom of thought, conscience, and religion shall not be restricted.

Every person shall have the right to freely choose any religion and, either individually
or with others, in public or in private, to manifest his or her relzgzon or faith in
worship, observance, practice or teaching.

No person may coerce another person or be subject to coercion to adopt or profess any
religion or faith.

A person’s freedom to profess and propagate his or her religion or fazth may be subject
only to those limitations prescribed by law and only when such restrictions are
necessary to protect the safety of society, public order, a person’s health or morals, or
the fundamental rights and freedoms of others.
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Parents and legal guardians shall have the liberty to ensure the religious and moral
' education of their children in conformity with their own convictions.

These provisions are repeated in Article 2 of the “Law on Religious Communities and

‘Associations” with the little supplement that every person has the right to freely choose

any religion or faith, and to also change his choice ... Article 2 also prescribes that
evgry individual within the Republic of Lithuania” has the above mentioned rights.

F urthermore, Article 2 states that “a crime or fallure to nnplement laws may not be
excused by the religion or faith practised by an individual”, repeating Amcle 27 of the

Constxtutzon

In Article 2 it is also stated that “believers shall have the nght to freely join rehg:ous
communities and associations, and also to establish religious organisations”, reﬂectmg
Atrticle 35 of the Constitution about the right to freedom of association.

'Fmally, Artlcle 2 states that “every mdmdual may on the basxs of his rehgxous
convictions choose an alternative {labour) service in lieu of the obhgatory military
service” which corresponds to Article 139 of the Constitution. According to
information from the Mmlstry of Justice of the Repubhc of Lithuania, this provision
has been 1mplemented

Aecordmg to Amcle 3 of the “Law on Rehg;ous Communities and Assoc:atxons

“[A]ll individuals, regardless of the religion they profess, their religious convictions or
their relationship with religion, shall be equal before the law. It shall be prohibited to
limit their rights and freedoms directly or indirectly,.or to apply privileges. An
individual’s religion shall not be indicated in documents issued by state institutions and
‘organisations”. This corresponds to Article 29 of the Constitution on the equality of all
people before the law which states that “a person may not have his rights restricted in
any way, or be granted any privileges on the basis of his or her sex, race, nationality,
language, origin, social status, religion, convictions or opinions”. ‘

Article 25 of the Constitution on freedom of expression states, i-a., that “freedom to
express convictions, ..., may not be restricted in any way other than as established by
law, when it is necessary for the safeguard of the health, honour and dignity, private
life, or morals of a person, or for the protection of constitutional order. Freedom to
express convictions ... shall be incompatible with criminal actions - the instigation of
national, racial, religious, or social hatred, vmlence, or dxscmmnatxon the
dissemination of slander or misinformation”

Finally, Article 40 of the Constittition states that “state and local government
establishments of teaching and education shall be secular. At the request of parents,
they shall offer classes in religious instruction”.
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5.7.2 Rules for Regtstratton of Rellglous Associations on State (Federal) and/or
Local Level

5.7.2.1 Definitions of Religious Associations, GroupS and Organisations

~ According to Article 4 of the “Law on Religious Communities and Associations”, a
religious commumty is comprised of a group of individuals seeking to 1mplement the
aims of the same religion. It may be a local subdmsxon of a corresponding religious
association. Rehg;ous associations are unions of church and uniform reltgtous
- organisations, namely | communities striving to unplement the aims of the same religion.
An association shall be comprised of rio fewer than two religious communities, which
are subject to mutual leadershlp Relx ggous centre s are the higher govermng mstltuttons
of religious assocxatlons :

Article 5 of the law explicitly mentions the nine traditional religious commumt;es and
associations of Lithuania whlch are recognsed by the state (see above), thus
mttoducm g one more ‘term. - :

:5.7.2.2 Recogniﬁon:’and 'Reglst-ration of Religious AsSociafi‘bns

As mentxoned above, non-tradxtzonal religious assocxatlons may be recognised by the
state. According to Article 6 of the Law on Religious Communities and Associatiors,
state recognition is granted by the Parliament (Seimas), and means state backing of the
spmtual cultural and somal hentage of rehgtous associations. :

Religious associations may request staté r ecogmon followmg the elapse of a penod of
no less than 25 years from the date of their initial registration in Lithuania. Ifa request
is denied, it may be resubmitted, following the €elapse of 10 years from the day the
request was denied. The Seimas shall deliberate the resubmission upon receipt ofa
concluding summary from the Ministry of Justice. However, the initial registration is
considered to have taken place, provided that the religious association acted legally
(was regxstered) in thhuama after February 16 1918 (Artlcle 6).

According to Article 43 of the Constitution, churches and religious assocxattons
recognised by the State shall have the rights of legal persons.

The granting of legal rights to other religious communities and associations is
prescribed in Article 11 of the law. These rights shall be déependent upon registration of
their statutes or the documents corresponding to them. To be registered a religious

unity shall comprise a2 membership of no fewer than 15 adult citizens of
thhuama, while a religious association shall comprise no fewer than two religious

communities.
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In order to effect registration of the statutes or a corresponding document of a religious
community/association, a written application shall be submitted together with the initial
meeting protocol and membership list. The statutes or a corresponding document must

indicate:

1yname and main office of the religious community/association;

2) principles, activity directions and aims of professed réligious instruction;
3):organisational structure and authorities of the religious community/association;
4y’procedure of management, use and sale of property belongmg to the religious

‘community/association;
5) procedure for closing of the religious commumty/assoclatlon and distribution of

property remaining following liquidation.

The statutes or a corresponding document shall not be registered 1f
1)the above mentioned information is not included; |
~ 2)'the activity of the religious commumty/assomatxon vmlates human nghts and

freedoms or public order;
3) statutes or a corresponding document of the rchgxous commumty/assocxatlon of the

same name have already been regstered

A re_fusal to 'reglster the statutes or a corresponding document of the religious
community/association may be appealed in court.

' Accordmg to the Department of Statistics of Lithuania, in 1998 Roman Catholics have
691 religious communities in Lithuania; Church of Old Believers - 57; Evangelical

~Lutherans - 54; Orthodox Church - 44; Evangelical Reformats - 11; Greek Catholics -
5; Moslems - 5 Jews - 5 Karaxms 1. ‘

5.7.2.3 Transitional Provisions

According to article 10 of the Law on Religious Communities and Associations,
traditional religious communities and associations, having the rights of a legal person,
shall inform the Ministry of Justice hereof. Newly established (re-established) _
traditional religious communities and associations shall acquire the rights of a legal
person, pursuant to a report in writing of their establishment (re-establishment), to the
Ministry of Justice by their authorities. The continuity of a specific community or
association is established by takmg into account its canons, statutes and. also other
norms. '

5.7.3 The Legal Status of Religious Associations -
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Upon registration religious communities and associations acquire the rights of legal |
persons. |

5.7.3.1 Rights and Conditions of Activity

‘The freedom to perform religious rites is prescribed in article 8 of the law, which states
that religious rites and cult ceremonies should be freely performed within cult premises
and in their vicinity, in-the homes and flats of citizens, funeral homes, cemeteries and
crematoriums. F urthermore rehgmus rites shall be performed in hospxtais social ‘care

facilities and places of detention, as well as in mlhtary units, pursuant to request by
believers. According to information from the Lithuanian Ministry of Jy ustice, these

provisions concem all religious communities and associations, having the rights of a
legal person and operating in Lithuania. :

The rites of traditional and other state recc)ggised religious communities and
associations which are not contrary to the secular school concept, may. be performed in

state education and training institutions upon request by students who are believers and
by their parents. Religious communities and associations having the rights of legal |
; person may have their own denommatlonal cemetenes :

According to Artxcle 9 of the law, religion of tradltlonal and other state recogr_nsed
religious communities and assoc1anon may be taught in state educatlon institutions
upon request by parents.

Acc‘ording to Article 13, religious communities, associations and centres have the right
- of ownership to property required for their activities. Religious communities, -
associations and centres also have the right to establish and maintain general education
schools as well as other institutions of instruction (Art: 14). Furthermore, they can
engage in charity (Art. 14), publishing, production and economic activity (Art 15).

Most income from religious communities, asseciations and centres and their clergy is
exempted from tax, but their enterprises shall be subject to taxation inaccordance with
the laws (Art. 16). : : :

5.7.3.2 Termination of Activity

If a religious community, association or centre should fail to act according to the
registered statutes, or if their activity should violate the Constitution or the “Law on
religious communities and associations ...”, the Ministry of Justice shall inform the |
religious community, association or centre and indicate the period of time during which
violations must be rectified. Failure to rectify said violations shall result in a court
appeal by the Ministry of Justice for suspension of activity of the religious community,
association or centre. The term of suspension shall not exceed 6 months. Should

I
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violation cited by the court fail to be rectified during tlus term, the activity may be
céased by court decision (Art. 20).

Apart from this, the activity of a religious community, association or centre may be
terminated by its own decision and the activity of a religious community or association
may also be terminated by decision of its higher governing institution.

5.7.4 Authoris’aﬁon‘ to Perform Marriage of Civil Validity

Acé:)rdi}ig to Article 38 of the Constitution, the State registers marriages, births, and
deaths. The State also recognises all marriages reglstered by the tradltxonal and state
recognised churches operating in the Republic of Lithuania.

5.7.5 Financing by the State of the Activities of Religious Associaﬁons

With reference to the Act of the Restitution of the Repubhc of Lithuania adopted in
1990 the religious communities and associations which suffered from the Soviet
occupanon obtain financial support of the State.

According to Amc}e? of the- Law on Religious Communities and Associations, all
religious communities and associations possessing legal person rights may obtain state
support for culture, education and charity, in accordance with the procedure established
by laws.

According to Article 14 of the same law, educational institutions of traditional and

~ other religious communities, associations and cenires having the rights of a legal
person, and schools of such religious communities, associations and centres, that
provide the education prescribed by the state, shall recejve financial and other support
from state and local government budgets, according to procedure established by laws
and other normative acts.

On 4 February 1998 the Lithuanian Government decided to give 5 million litas (1.2
million 3) to the nine traditional churches of Lithuania. The churches will receive
money proportionally to the number of believers.

5.7.6 Tax Regﬁ!aﬁon

According to Article 16 of the Law on Religious Communities and Associations, the
income, namely contributions, resulting from the sale of property acquired through
charitable means, of all religious communities, associations and centres (higher
governing institutions), shall not be taxable, provided they are intended for
construction, repair or restoration of a house of prayer, charity, culture and education.
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The income received by the clergy of religious communities, associations and centres,
assistants at religious rites and service staff (except individuals performing
construction, repair and restoration work), from the previously indicated funds shall not
be subject to the taxes levied on the i income of Lithuanian nationals. Rehglous
necessities and literature brought across the border into the Republic of Lithuania,
through the authorisation of religious communities, associations and centres having the
rights of a legal person, shall not be subject to customs tax. - '

Enterprises (organisations) established by religious communities, associations and
centres shall be subject to taxation in accordance with the laws.

P
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5.8 NORWAY'

5.8.1 The Right to Freedom of Relxgxon and the Relationship between State and
Church ,

In Norway the right to freedom of religion is protected by virtue of the Constxtutxon and
international instruments.

The general provisio’n of the Norwegian Constitution of 1814 with subsequent
amendments concerning the right to freedom of religion is Article 2. This provisidn is
supplemented by Article 100 concemmg the right to freedom of expression. The -
Norwegian Constitution has no provisions on the right to freedom of association nor on
the right to freedom of assembly However, legal theory holds that the freedom of
assoc1at10n is constxtunonally protected based on unwritten constxtutxonal prmmples
and other constitutional provisions. Furthermore, the Constitution contains provisions

: whlch estabhsh and regulate the Chureh of Norway (Art.2,4,12, 16 and 27).

5.8'.1.3 State‘ and Chwrch’

Atticle 2 of the Constltutmn states that the Evangehcai-Lutheran rehgxon shall remain
the official religion of the State, and that those professing it are bound to bring up their
children in the same faith. According to Article 4 the King shall at all times profess the
Evangelical-Lutheran religion, and uphold and protect the same. According to Article
12 “more than half the number of members of the Council of State (the Government)
shall profess the official religion of the state”; this provision is to be seen in connection
with Art. 27, para 2, which states that “a member of the Council of State who does not
profess the official religion of the State shall not take part in pxoceedmgs on matters
which concern t.he State Church” .

Thus, State and Church are not separated, and as the Church of Norway is a state
church; it can be considered to be part of the public administration. Moreover, ‘
according to Article 16 of the Constitution “the King ordains all public church services
and public worship, all meetings and assemblies dealing with religious matters, and
ensures that public teachers of religion follow the norms prescnbed for them™. It is
generally accepted that this article deals only with the State Church of Norway. If other
religious activities are to be regulated, they should be regulated by law. Article 16
expresses that the King is the Head of the State Church. Besides appointing people and
making other administrative decisions, he is the one who shall interpret the symbolic
books of the Church, e.g. if it is maintained that a minister or a bishop has set aside the
right teaching. In such cases the opinion of theological experts is always obtained, for
use as a guideline. The King can also issue general provisions on ecclesiastical affairs,
e.g. on church ceremonies, but he cannot decide that a church ceremony shall be legally
binding, e.g. that marriage can only be contracted by a church wedding; that belongs to
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the sphere of normal legislation. In practice, it is the general opinion that the King’s
authority according to Art. 16 does not comprise establishing rules for the external
organisation of the State Church. The provisions about this are to be found in the law
on the organisation of the Church of Norway dated 7 June 1996. Within the limits
drawn by Art. 16 of the Constitution, the authority of the King is exclusive. The
Parhament cannot xnterfere through legislation.

Membership of the Church of Norway, as of any other religious assogiation, is
voluntary. According to the census of 1980 88% of the populatxon were members of
the Church of Norway. :

The question of separatmg State and Church was considered by a publlc commmsmn in :
the 1970°s. The majonty ofits membershxp concluded that there are good reasons for o
revoking the State Church system in favour of transformmg the Church of Norway ‘

into an autonomous folk church of the same status as other rehgxous organisations. ThlS_ - (

would 1mply correspondmg amendments to the Constltutlon However, a majonty of

the Parliament, when dlscussmg the report of the commission, favoured mamtammg

the State Church system, but suggested the introduction of reforms giving more

freedom and independence to the Church. Consequently, amendments have been made
to thie law on the organisation of the Church of 1996. A Synod has been established as

a central representanve body of the Church of Norway, that shall express its opinion on

important amendments to ecclesiastical laws. The Synod can also decide on rules for -
, church activities. :

5.8. '1" 2’ Freedom of Re‘ligi'ori

Freedom of relrglon is guaranteed by Article 2 of the Constltutlon 10 whlch the
following provision was introduced by an amendment in 1964 as a new first paragraph .

All inhabitants of the Realm shall have the right to free exercise of their religion. _' 4

This freedom of religion is universal. The right to free exercise of one’s religion . -~
implies not only the right to worship God in one’s own way, but also the right to
establish religious organisations, arrange religious meetings and the nght to proselyuse.
In 1966 the Forei gn Policy and Constitution Committee of the Norweglan Parliament
expressed the opinion that Article 2 should also be interpreted as comprising a view of
life; Article 2 could thus be seen as an expression of freedom in the sphere of reli gron
for followers of rehgxon as well as for its opponents.

When exercising one’s religion, inhabitants must act in accordance with Art. 100 of the
Constitution on freedom of expression which both regulates the freedom of expres'sion ,
and makes it possible to limit this freedom in case of blasphemy. The artlcle states the .~
following: :
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There shall be liberty of the press. No person may be punished for any writing,
whatever its contents, which he has caused to be printed or published, unless he
wzlﬁdly and manifestly has either himself shown or incited others to disobedience to the
laws, co’ntempt of religion, morality or the constitutional powers, or resistance to their
orders, or has made false and defamatory accusations against anyone. Everyone shall
be free to speak his mind frankly on the administration of the State and on any other

.- Subject whatsoever

The right to free exercise of one’s religion does not imply a claim for special treatment
‘with regard to legislation regulating the behaviour of citizens in non-religious affairs.
- Conscientious objectors to military service are exempted from this service, but are then
obli ged to alternative civil service. However, the basis for such claims is not defined

within the Constxtunon

The ri ght to freedom of relxglon is further elaborated in the “Law on rehglous

associations and miscellaneous” adopted in 1969. According to Article 1 of this law
“everybody has the right to perform religious activities alone or together with others

and to create religious associations as long as it does not offend law and common -

decency “Religious associations (other than the State Church of Norway) are thus

" equal before the law. :

However, according to Article 7 of this law, a person neither bein g citizen of Norway
nor resident in the country cannot belong to aNorwegianre‘li‘gious association.

5.8.2 Rules for Registration of Rehgnons Associations on Smte G‘Federal) and/or
Local Level _

The “Law on religious associations ...” does not give any definition of a religious
association. Neither does it contain any provision on a minimum membership
necessary to found an association.

All religious associations have the right to register before the county’s governor as long
as their faith is not “offending law and common decency” (Art. 13). To be registered, a
religious association outside the Church of Norway shall submit an application to the
governor supplying him with the following information (Art. 14):

1) name and address

2) confession and teaching

3) organisation, activities and dissemination

4) name of every chairman

5) name and sphere of activity of every priest and leader
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3 In the faw 1tself there are no terms for conmdenng:

}reh glous assocxatxons,and, mxscellaneous" e

62 .

6) provisions on the purpose of the assocxatlon ‘on demands for bemg a member on-
voting rights, on spokesmen, officials, on changing mles, on dxssolutlon etc

The Ministry of Educatxon Research and Church Aﬁan:s can esmbhsh the form and

content of rules on apphcatlon for regxstranon and then' form and content* T

provisions ofxes trat
considerations are mentloned In general the assocxanon should bé of posxtive value to-

‘socxety ‘ - . : R U

It should be underlined that areli gious assomatlon does ot need to, reg1$ter morder to o

‘a Iegal person: However, 1f itis reglstered it will enjoy certain

exist and in ordef to b

r ghts and obli gatxons' prescnbed by Taw: These rights are the right-to perfdrm mamage . b

of civil validity, (“Law on marriages”, 4 July 1991, no. 47, section 12), the posmbzhty
of receiving contributions to alternative rehgxous education of children, (¢ ‘Lawon .
”, sectlon ;20), and the possxbmty for the

- Artic ‘the “Ls e regmtered rehgxous
assoc1atxons dan’ be deaned of the1r reglstratmn by the oounty s govemor;. 1f the

‘conditions for registration are no longer fulfilled. In that case the governor | should give R
the religious association a warning in writing, and if the problems have not-been solved o

within four weeks, the governor can decide to strike the religious assocxatlon off the. -

register. In the case of serious vnolatlons of the condmons for reglstratzon the governor o
can stnke the assocnanon off the regxster thhout wammg : e

According to “Law on Mamages (July 4 1991 sectlon 12), a numster m any
- officially registered relig glous assomatlon is authonsed toperform marnages provxded

applxcatlon for reglstration and no',"‘” L
{ny: .xoxx :Jir-the comments to the draft law, however varxous o

. ..

_ -The decision by the county § g,ovemor concermng regxstratlon can be appealedto thc LT .
Mlmstry of Educatxon Research and Church Affan's oS o
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that he has been given a specific right to perform pubhc authonty on behalf of the
reli g10us association. Such authorisation is granted by the county govemor.

5.8.5 Public Financing of the Activities of Re_ligious Associations

According to the “Law on religious associations ...”, Article 19, any officially
registered religious association may apply for an annual contribution from the state.
The sum of all contributions shall be approximately equivalent to the official budget for
‘The Church of Norway and shall be allocated to the associations according to their
number of members.

When an associati.on is granted a state contribu‘tion, it may also apply for a contribution
from the municipality where its adherents are living (cf. Art. 19). The municipality
bases its contribution on the sum of local expenditures to The Church of Norway and

allocates in the same way asthe state.

By an amendment of the above-mentioned law (1969) the same rules apply to non-
reglstered rehglous assoc1at1ons, cf. Article 19a.

Ac_cordmg to Article 20 officially reglstered fe_l;gmus associations may apply to the
municipality for contributions for alternative religious education of children.

State contributions are administered by the county’s governor. Regulations are laid
down by the Ministry of Justice (1988) and were from 1 January1998 executed by the
Ministry of Education, Research and Church A ffairs.

Any association of adherents to non-religious philosophies or views of life may also
apply for contributions from the state and/or from the municipality as long as the
activities of the association do not “offend law or common decency”, cf. “Law on
contributions to associations of adherents to non-religious philosophies or views of
life” (June 12, 1981, no. 64).

Religious associations outside The Church of Norway, as well as voluntary
organisations within the Church, may apply for state contributions for the erection of
new church buildings. The contribution is granted in accordance with a normative
number of square meters and is a fixed amount. '

5.8.6 Tax Regulation



Official contributions to religious associations are not subject to taxation. The
associations are, however, subject to the same general and special rules of taxation as
any other legal body under Norwegian jurisdiction.
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5.9 POLAND

5.9.1 The Right to Freedom of Rehgxon and the Relatnonshlp between State and
- Church

In Poland the right to freedom of religion is protected by virtue of the Constitution and
the Act on Guarantees of Freedom of Conscience and Behef referring exphcxtly toa
number of international mstruments

~ The general prowsmn of the Pohsh Constitution of 1997 concerning the right to
freedom of religion is Article 53. This provision is supplementary to the protection
1mphed in Article 54 concermng the right to freedom of expressmn, Amcle 57
‘concerning the right to freedom of assembly, and Article 58 concerning the nght to
freedom of association. Furthermore, the separatlon of state and church is stated in
Article 25 (3). Finally, the Preamble of the Constmmon states that behevers and non-

belxevers are equal
5.9.1. 1 State and Chux‘ch
Article 25 3) of the Pohsh Constitunon of 1997 sets forth that

The relationship between the State and churches and other religious organzsatzons
shall be based on the prmczple of respect ﬂar their autonomy and the mutual
independence of each in its own sphere, as well as on the prznczple of co-operazzon Jor
the mdzwdual and common good | :

The separation of State and churches and other rehgzous orga.msatlons is explicitly
stated in Article 9 (2.1) of the Act on Guarantees of Freedom of Conscience and Belief
which was adopted on26 June 1997 and entered into force on 30 May 1998. Article 10

(1) of this Act States that;

The Republzc of. Poland isa secular state, neutral in questzons of. relzgzon and
conwctzons ’

And Article 11 (1) of this Act states that:

Churches and other religious associations are independent from the state in
performing their religious functions.

Among the guarantees of freedom and conscience according to Article 9 (3) of the Act
is the following:
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Equality of rights of all churches and other religious associations regardless of the
Jorm of regulation of their legal situation.

The Concordat between the Holy See.and the Republic ovf Poland of 28 July 1993 was
ratified 24 April 1998. In its Article 1 it states that:

The Republic of Poland and the Holy See confirm that the State and the Catholic
Church are - each one within its competence - independent and autonomous and
commit themselves to full observance of this principle in mutual relations and in joint
action for the development of the humanvbeing and for the common good,

According to the Preamble of the Concordat, the Holy See and the Repubhc of Poland,
inter alia, take into consideration “the fact that the Catholic religion is professed by the
majority of the Polish society”, and underline “the mission of the Catholic Church, the
role played by the Church in the millennial hxstory of the Polish State, as well as the
significance of the Pontificate of His Holiness Pope John Paul II for the contemporary
history of Poland”. The Parties also state that they are “gulded by ... the universal
principles of international law, including the norms concerning the observance of
human rights and fundamental freedoms as well as the elimination of all forms of
intolerance and discrimination based on religion”

The Concordat regulates the relationship between the Holy See and the Polish Repubtic
whlch recognizes the Roman Catholic Church and its institutions as legal persons in
Poland and - respectmg the ri ght to freedom of rehgxon guarantees the Catholic
Church a free and public fulfillment of its mission. It does not replace the law of 1989
on the relationship between the Polish State and the Catholic Church in Poland. After
the ratification of the Concordat, the Parliament has amended the family code, the civil
procedirre code, the law on civil status acts and others with special regard to marriage
(see chapter 5.9.4).

During the last ten years, the Parliament has adopted laws on the relationship between
the State and a range of churches, including other Catholic Churches than the Roman
Catholic, the Adventists, the Orthodox Church, the Baptists, the Evangelical Lutheran,
the Methodists, the Evangelical Reformed Church, the Pentecostal Church, the
Karaimian Religious Association and the Jewish communities. The relationships
between the State and the Muslim Religious Association and the Old Believers in
Poland is still regulated by laws adopted in the inter-war period.

In the Preamble of the Constitution, believers and non-believers are mentioned in the
following way:

.. We, the Polish Nation - all citizens of the Republic, both those who believe in God as
the source of truth, justice, good and beauty, as well as those not sharing such faith but
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respecting those universal values as arising from other sources, ..., recognising our
responsibility before God or our own consciences, hereby establish this Constitution ...

Article 25 of Athevconstiu'xtion states the following:
1. Churches and other reI‘z'gious orgonzlsatioris shall have equal rightsA

2, Publzc authorities in the Republic of Poland shall be impartial in matters of personal
conviction, whether religious or philosophical, or in relation to outlooks on life, and
shall ensure freedom of expression within publzc life.

Thus, Poland is a secular state with no formal role attributed to any religious
denomination. Churches and other religious organisations exercise, under the pnn(:lple
of equality of right, their freedom to fulfil rehglous functions.

5 9 1.2 Freedom of Rehgmn
‘Freodom of religion is guaranteodby Artficl_le_ 53 of the ,C‘onsvt‘imtio_n: -
1. Freedom of faith and re_ligion shall be ensured to evéryone.

2. Freedom of religion shall include the freedom to proffess or to accept areligion by
personal choice as well as to manifest such religion, either individually or collectively,
publicly or privately, by worshipping, praying, participating in ceremonies, performing
of rites or teaching. Freedom of religion shall also include possession of sanctuaries,
and other places of worship for the satisfaction of the needs of believers as well as the
rzght of zndzvzduals wherever they may be, to bénefit from religious services.

3. Parents shall have the right to ensure their chzldrfen a moral and religious
upbringing and teaching in accordance with their convictions. {(...)

4. The religion of a church or other legally recognised religious orgdnisoiion may be
taught in schools, but other peoples’ freedom of religion and conscience shall not be
infringed thereby.

5. The freedom to publicly express religion may be limited only by means of statute and
only where this is necessary for the defence of State security, public order, health,
morals or the freedoms and rights of others.

6. No one shall be compelled to participate or not participate in religious practices.

7. No oné may be compelled by organs of public authority to disclose his philosophy of
life, religious convictions or belief.
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These prov1snons are further elaborated in Articles 1-6 of the Act on Guarantees of
Freedom of Conscience and Belief, which also states the right of citizens to establish
religious associations with the purpose of professing and spreading religious faith, and
having their own constitution, doctrine and rites (Art. 2). Article 3 states the right to
apply for alternative service on grounds of religious conviction. Article 4 states that the
right to manifest one’s religion also belongs to persons serving in the army or in the
civil defence, persons in health institutions, children and young persons in camps
organised by state institutions, and persons in penal institutions. Fmally, the Act states
that forexgners and stateless persons staymg in Poland enjoy the : same. freednm of
conscience and belief as Polish cmzens (Art 7).

5.9.2 Rules for Registration of Rehglous Assoclatlons on State (Federal) and/or
Local Level -

According to Articles 30 and 31 of the Act on Guarantees of Freedom of Conscxence
and Belief, the right to found churches and other refigious associations is exercised
through submxttmg an application to the Minister of Internal Affairs and
Administration, and subsequent registratlon by the Mmlster in the Reglster of Churches
and other Religious Associations. A church or religious association, havmg a minimum
of 100 Polish citizens, has the right to' submit such an application. This. means that non-
citizens do not have the right to form a church or a religious association. ‘

The declaration should contain 'inter 'ali'a-,'the fdﬂoWing:'

1) A list of names of the applicants, theu' dates of buth, abode number and stamp of
identity document and signatures;
2) Information on hitherto existing forms of rchglous life and methods of activity of the
church or religious association in Poland; i.e. masses, reverences, ceremonies with -
participation of believers of church or assocxatxon The declaration should indicate the
period of practising. |

3) Information on the basic features, sources and doctrinal principles, and on reli gious

rites;
4) The Statute.

Registration can be denied if the declaration contains resolutions not in accordance
with the provisions of law protecting security and public order, health, public morals,
authority of parents or fundamental rights and freedoms of other persons. The decision
to register should be taken within three months, and a denial can be appealed to the
Administrative Court.

5.9.3 The Legal Status of Religious Associations

T
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5.9.3.1 Rights and Conditions of Activity

Article 34 (2) of the Act on Guarantees of Freedom of Conscience and Belief states that
a church or another religious association from the moment of regxstratxon as a whole

“acquires the status of a legal person from the moment of registration and enjoys all the
powers and is subject to the obhgatlons laid down in the laws.

Accordmg to Article 19 of the Act on Guarantees of Freedom of Conscience and
Belief, churches and other religious associations have the freedom to fulfil reli gious
functions. They can, inter alia, give religious service to persons serving in the army or
in the civil defence, persons in health institutions, children and young petsons in camps
organised by state institutions, and persons in penal institutions. Furthermore, they can
purchase, own and sell real estate and other property and administer it, teach rehglon
and educate children and young persons in religion in the schools in accordance with
‘thelr parerits’ ch01ce and conduct: charxty acnvmes

The act1v1t1es of churches and other rehgmus associations can be terminated by their
own decision, and the Mn'uster of Internal Affairs anid Administration can strike them
from the register if they do not fulfil the demands of reglstratlon The Ministerial
decmon can be appealed to the Admmlstratxve Court. Churches and relig gious
associations whose legal status, inclusive of property ownership, has been regulated in
a special law, can also be struck from the register

5.9.4 Authorisation to Perform Mar‘riége of Civil Validity

. As mentioned above (chapter 5.9.1.1), following ratification of the Concordat, the
Parliament has amended the family code, the civil procedure code, the law on civil
status acts and other laws with special regard to marriage. The amendments aim to give
civil validity to marriages conducted according to the internal rules of a church or
another religious association, where this is defined in a ratified intemational agreement
(i.e. the Concordat) or a law on the relations between the State and a church or another
religions association. Thus, according to Article 10 of the Concordat and sitbsequent .
amendments to the Polish Family Code, which came into force on 15 November 1998,

the canonical marriage shall have the same legal status as civil marriage. This

amendment applies to churches or religious associations other than the Catholic

Church. To have a civil validity, the canonical marriage must be registered in the Birth,

Marriage and Death Register. The priest, who may dispense a marriage, issuesa

document confirming the marriage. This document must be submitted to the Births,

Marriages and Death Register Office within 5 days. If it does not happen, the marriage

will only be recognized as canonical (except of vis maior). In case of divorce, only civil

marriage may be dissolved. Decisions of a state court of law have no canonical

validity.
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5.9.5 Financing by the State of the Activities of Religious Associations

In general, the rule is that the state neither finances, nor financially supports activities
of churches and religious associations (Art. 10 (2) of the Act on Guarantees of Freedom
of Conscience and Belief). In all acts regulating relationships between the State and
churches in Poland it is guaranteed by a standard provision that:

“National, self-government and church institutions co-operate in the protectlon,
conservation, accessibility and dissemination of monuments of church architecture and
sacred art, (...) which are the ownership of church and constitute thie important part of
vcultural hentage " 'The Cathohc Church does not have spec1al privileges in this matter.

5.9.6 Tax Re‘gu’laﬁon

Accordlng to Artlcle 13 of the Act on Guarantecs of Freedom of Conscience and Behef
the property of churches and other rehgxous associations and their income are subject to
general tax regulations with exceptions laid down in separate tax regulatlons

The non—proﬁt making actxvmcs of legal Assocxatlons of churches and other rehglous
associations are exempted from’ taxat:on Thelr economic activities are exempted from -
the payment of taxation where this income Was mvcsted for activities listed in the Act,
e.g. in educational, scwntxﬁc and cultural actlvmes, in charity, and in conservanon of

monuments etc.
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5.10 RUSSIA

~ 5.10.1 The Right to Freedom of Religion and the Relationship between State and
.Church

'_In__'Russia the right to freedom of religion is protected by virtue of the Constitution and
international instruments. -

The general provision of the Russian Constitution of 1993 concerning the right to
freedom of religion is Article.28. This provision is supplementary to the protection
implied in Article 29 concerning the right to freedom of thought and speech, Article 30
concerning the right to association, and Article 31 concerning the right to assembly.
Furthermore, the Constitution contains provisions on the separatxon of the state and

. religious associations (Article 14).

5.10.1.1 State and Church
Ar{iélé 14 of the Constitution states the following: -

LT he Russian Federation is a secular state. No religion can be establzshed as a state

or compulsory one.
2. Religious associations are separated ﬁom the state and equal before the law.

Thus, Russia has no state church State and church (religious assoc1at10ns) are
separated

Article 14 is to be seen in connection with Article 13, which states that “ideological
diversity is recognised in the Russian Federation™. It also states that “public
associations are equal before the law”, and prohibits the establishment and activity of
public associations whose ob]ectxves and activities are dn'ected to, i.a., kmdlmg of

religious strife.

The relationship between the state and religious associations has recently been
regulated by the “Law on Freedom of Conscience and on Religious Associations”,
which was signed by the President on 26 September 1997. The first version of the law
adopted by the State Duma and approved by the Federation Council was vetoed by the
President and much debated. One of the questions debated was its compliance with the
Constitution and Russia’s international obligations.

According to the Preamble of the law, the legislators are “recognising the special role
of Orthodoxy in the history of Russia and in the establishment and development of its
spirituality and culture”, and “respecting Christianity, Islam, Buddhism, Judaism and



other religions constituting an integral part of the historical heritage of the people of
Russia”.

These are the only religions mentioned explicitly in the law, which otherwise divides
religious associations into “religious organisations”, meaning traditional religions, and
“religious groups”, meaning non-traditional religions or “sects”. This has aroused
criticism on the part of other traditional religions claiming that they have contributed to
the development of Russia’s spirituality and culture and thus form an'integral part'of
the historical heritage of the people of Russia. The division of religious associations
into orgamsatlons and groups will be descnbed in further detait below.

Article 4 of the law, repeating the wordmg of Amcle 14 of the Constmmon defines the
relatlonshlp between the state and the rehgxous associations:

o The state shall not interfere in the citizen’s dete‘rmihatidn ‘of his/her attitudes to
religion; '

e The state shall not entrust religious associations with functtons af state authorities,
other state agencies, state institutions, and bodies of local government and it shall
:’not znterfere in the legal activities of religious associations;

e 'The state shall guarantee the secular character of educatzon in state and municipal
educational establishments;

o The state shall regulate the granting to religious organzsatlons of tax exemptwns
and other privileges and shall provide financial, material and other types of

 assistance to them for restoration, maintenance, and protection of buildings and
objects that constitute monuments of history and culture; the state shall also ensure
the teaching of general subjects in educational institutions established by religious
organisations in accordance with the legislation on education; '

o A religious association shall be established and conduct its activities in accordance
. with its own rules; o

e A religious association as such shall not partzczpate in state or local elections nor

in the activities of political parties and movements, whereas its members are free to
do this as well as to take part in governing;

» Upon the request of religious organisations, state authorttzes shall be entitled to

declare religious holidays to be. non-working (holiday) days on their territories.

The concepts of “religious organisation” and “religious group” and their corresponding -
P gt g g P g

rights and conditions of activity are further described in detail in the law, which also
sets up rules for registration of religious organisations. Religious groups are not
registered and subsequently not considered juridical persons.

5.10.1.2 Freedom of Religion

N



Freedom of religion is guaranteed by Article 28 of the Constitution:

Every person is guaranteed freedom of conscience, freedom of religibn, including the
right to profess, either alone or together with others, any or no religion, to choose
freely, have and dzssemznate religious and other convzctzons and to act in accordance

with lhem

This provision is repeated in Article 3, para 1 of the “Law on Freedom of Conscience
...”” with a minor supplement that everyone has the right to “... choose freely and
change ... religious and other convictions ...” . The law also states. in Article 3, para 1
that foreign citizens and stateless persons, living legally in Russia shall enjoy the same
right to freedom of conscience and religion as Russian citizens, and that they bear the
same responsxbxhty to comiply with the legxslat;on on freedom of conscience and:
religion and on religious assocxatlons '

Accordmg to Artxcle 19 of the Constltutxon al} are equal before the law and the court,
and the equahty of the ri ghts and freedoms of individuals and citizens are guaranteed
by the state irrespective of, inter alia, attitude to religion and convictions. It further
states that any limitation to the rights of citizens, mcludmg reli gion, are prohibited.

According to Article 3, para 2 of the “Law on Freedom of Conscience A the above
mentioned rights can only be limited by federal law to the extent considered necessary
to protect the basis of the constitutional order, morality, health, rights and lawful
interests of man and citizen, and for ensuring the defence of the country and the
security of the state

Article 3 para 3 statés that discrimination on the grounds of rehgwus afﬁhatlon shall
not be permitted. Article 3, para 4 states that citizens of the Russian Federation are
equal before the law in all areas of civil, political, economic, social, and cultural life
regardless of their attitude to reli gion. Furthermore, citizens have the right to
alternative service if the performance of military service is inconsistent with their
convictions or rehglon

Article 29 of the Constitution guarantees the freedom of thought and expression and
states that “no person can be compelled to express his views and convictions or to
denounce them”. This provision is elaborated in the “Law on Freedom of Conscience

..”, Article 3, para 5 which states that “[N]obody shall be obliged to provide
mformatxon about his/her attitude to religion nor may be forced to determine his/her
attitude to religion, profess or refuse to profess religion, ...”.

According to Article 29, para 2 of the Constitution, “propaganda and agitation
instigating social, racial, national or religious hatred and strife are not allowed. The
propaganda of social, racial, national, religious or language superiority is prohibited”.
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The “Law on Freedom of Conscience ...” in Article 3, para 6 states inter alia that ...
intentional offence of citizens with regard to their attitude to religion, by propaganda of
religious supremacy, destruction of or damage to property or threat thereof, shall be
prohibited ...”.

Finally, the “Law on Freedom of Conscience ...” guarantees the secrecy of confession.

‘The Constitution also guarantees the right to association (Art. 30) and the right to
assembly (Art 31)

5 10.2 Rules for Reglstratlon of Rehgmus Assoclatlons on State (Federal) and/or
Local Level

5.10.2.1 Définitions of Religious Associ"ati‘on‘s‘(Groqps and :'Oﬂrganfisaiti;Ons‘) ‘

Article 6, para 1 of the “Law on Freedom of Conscience ...” defines a religious
association as a voluntary association of citizens or other persons permanently and
legally residing in Russia, formed for the purposes of collective confesswn and -
.-dlssemmatxon of faxth and mamfestmg the followmg charactenstlcs

- ® confessxon of faith;
° performance of rehglous services and other reli gious ntes and ceremomes
® 1nstruct10n in reh gion and religious educatxon of Its adherents

A religious gr oup' is defmed (Art. ) asa vOiuﬁtéry association of citizens formed for
the purposes of collective confession and dissemination of faith, functioning without
state registration and without the acquisition of the legal status of a juridical person.
Religious groups have the right to perform religious services and other religious rites
and ceremonies and to conduct religious instruction and religious education of its
adherents. Furthermore, Article 7. states that citizens having formed a religious group
with the intention of transformmg it into areligious organisation shall notify of local
government bodies about its formatlon and commencement of activities.

As will be seen below, religious groups can only become religious organisations and
obtain legal status after they have been registered with the local interior department for
fifteen years. In practice, this means that apart from the so-called traditional reli g:ous

“associations mentioned in the Preamble of the “Law on Freedom of Conscience ...”, a
great number of other religious communities will be categorised as._rehglous groups

"and will thus only enjoy limited rights in comparison with the religious organisations.
It is noteworthy that a religious group cannot be established by “other persons,
permanently and legally residing in Russia”.
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A religious organisation is defined (Art. 8) as a voluntary association of citizens or’
‘other persons; permanently and legally residing in Russia, formed for the purposes of
collective confession and dissemination of the faith and being registered as a juridical
person.

Dependmg on the “territorial sphere of their actmtxes relj gious organisations are
divided into “local” and “centralised” entities. A “locai religious organisation” should
have no fewer than ten “participants” residing in the same location. A “centralised
religious’ organisation” should in accordance W1th its own charter comprise at least

thxee local rehgxous orgamsahons

A religious organisation must submit an annual report to the agency which registered it,
about the continuation of its actlvmes and provxde information to be mcluded in the
single state register of Jundlcal persons. Failure to do so in the course of three years,
_permiits the registering agency to file a suit in court to establish the religious
orgamsatxon as having ceased its activities,

Reli gmus organisations should have charters of their own whlch meet the requirements
of the civil legislation. The statutes'should indicate, inter alia, the name of the
orgam_sa_txon its goals, purposes and basic forms of activities, and sources of ﬁlnding.

5.10.2.2 Registration of Religious Organisations

According to Article 11 of the “Law on Freedom of Conscience .. centralxsed
religious organisations comprising local religious orgamsatlons in two or more
constituent entities of the Russian Federation are registered by a federal body of justice,
while local as well as centralised rehgmus organisations comprising local religious
organisations in a single constituent entity of the Russxan Federatlon are registered by a
body of Justlce of the respectzve constltuent entlty

Reglstratxon is effected in accordance with the civil legislation procedures of the
Russian Federation and the Law on Freedom of Conscience. This means that religious
organisations acquire the rights of a legal person.

For state regxstratmn of a local religious organisation the founders shall submit the
following to an appropriate juridical body:

an application for registration;
o alist of persons creating the reli gious organisation indicating their nationality, place
of residence, and date of birth;
charter of the religious organisation;
records of the constituent meeting;
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s document confirming the existence of the religious group in the given territory for a
period of no less than 15 years, issued by a local self government body, or
confirming its membersmp in a centralised rehgxous orgamsatxon issued by its

" directing centre; :

o information on the fundamental beliefs of the religion and its practices, includin g
the background of the religion and the given association, about the forms and
methods of its activities, its attitude to family, marriage, and education, about its
specific attitude towards the health of adherents of the given reli gion, restrictions
for members and officiais of the ‘organisation Wlth regard to. then' civil rights and
duties;

o document.conﬁrming the legal address of the organisation.

Ifahi gher duectmg body (centre) of the religious orgamsatlon to be established is
located outside Russia, the chartér or another foundmg document of the foreign
religious orgamsatlon, certified by a state authonty of the host state shall also be
presented.

,The basxs for state reglstratlon of entrahsed rehg;ous organlsatlon and rellgxous |

.....

documents

application for registration;

list of founders of the religious organisation;

charter of the religious organisation;

document confirming the legal address of the organisation;

notarised copies of the charter and the state tegi§tration certificate of the founder(s);
appropriate decision of the authorised body by the founder(s);

Applications for state registration of religious organisations shall be considered within
one month after the day of submission of all necessary documents: However, “in some
cases ’ the registering agency has the right to extend this term to six months to conduct

“a state expert analysis by religious scholars”, the procedure of which is established by
the Russian Govemment :

According to Article 12, a religious organisation may be denied registr.ation‘if:

e its purposes and activities contradict the Russian Constitution and legislation (then
reference is made to the relevant articles of the laws) ; :
the organisation is not recognised as a religious one;

e the charter and other documents submitted do not meet the requirements of the
Russian legislation or contain false information; '
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e an organisation with the same name was prevmusly entered into the State register
of juridical persons;
o the founder(s) does not have legal status.

_In case of denial of registration of a religious organisation the applicant(s) shall ‘be |
“notified about the decision in writing stating the grounds for denial. Denial of
reglstratxon may be appealed agamst in court. : :

‘5,10.2.3 'I‘r’ansitional P_rovisions

_ Accoifding_ to Article 27 (Concluding provisions) of the “Law on Freedom of |
Conscience ...” charters and other constituent documents of retigious organisations
created before the introduction of the law, shall be brought into accordance with the
law. |

Art 27 also states that re-reglstratlon of relxgwus orgamsatlons WhICh are hqmdated or
prohxbxted according to Art. 14(2) of the law (see paragraph 5.10.3.2), will not take
placc In that case the- regxstermg authonty shall refer the case to the court.

F mally, Ar. 27 states that rehgxous orgamsatlons w1thout certxﬁcatlon of thexr 1
existence in the respectlve‘lccahty for at least 15 years shall enjoy the rights ofa. -
juridical person, but subject to their annual re-registration until the 15 year period - _
expires. During th1s period they do not enjoy the legal ri ghts of reli glOllS orgamsatxons

as follows: '

s to serve a]tematlve mlhtary service (Art. 3(4)), |

to create educational establishments and to teach religion in state and municipal
~educational establishments (Art. 5(3&4));

to host a mission of a foreign religious organisation (Art. 13(5)), ‘

to conduct rehgmus rites in sanatoria and hospital institutions, orphanages, rest

homes, and penitentiary institutions (Art. 16(3)); :

o to manufacture, acquire, export, import, and distribute religious literature, prmted,
audio-visual materials and other religion-related objects, and to establish
organisations publishing liturgical literature and manufactunng reli glon-related

- objects for religious use (Art. 17(1&2);
to establish educational institutions and mass media (Art 18(2));
to establish institutions for training of ministers and religious personnel (Art. 19);
to invite foreign citizens to engage in professional rehgmus activities, including
preaching (Art 20(2)).

5.10.2.4 Foreign Religious Organisations
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Foreign religious organisations can be granted the right to open their missions in Russia
(Art. 13). However, they are not allowed to engage in religious activities and they shall
- not have the status of a religious association according to the “Law on Freedom of
Conscience ...”. Art. 13 also states that a Russian religious organisation shall be entitled
to host a mission of a foreign religious organisation.

According to Regulations on Registration, “Opening and Closing of Representations of
Foreign Religious Organisations in the Russian Federation,” issued by the Russian
Government on 2 February 1998, a representation will not be a juridical person, and it
will registered for a three year period which can be prolonged by further three year
periods.

5.10.3 TheLegal Stam's of Religious Associations

Registered religious organisations have the ri ights of legal persons, while this is not the
case for rehglous groups.

5.10.3.1 Rights and Conditions of Activity

Registered reli gious'_otganiéations, in existence for more than 15 years, but not
“religious groups”, enjoy a whole range of rights many of which were listed above (See
5.10.2.3). : ' ‘ ' '

, Generally, religious orgamsatlons have the right to establish their own cult buxldmgs
etc. and to conduct religious rites and ceremonies in them and in a number of other
places, as well as in sanatoria and hospital institutions, orphanages, rest homes, and in
penitentiary institutions. The military authorities shall not prevent servicemen from
participating in services and other religious rites and ceremonies. (Art. 16).

Religious organisations have the right to manufacture, acquire, export, import and
distribute religious literature, printed and audio-visual materials, and other religion-
related objects, and to establish organisations publishing liturgical literature and
manufacturing religion-related objects (Art. 17).

They also have the right to engage in charitable activities and to create educational
organisations and establish mass media. The state will support their charitable activities
and any socially significant cultural and educational programs and events (Art. 18).

This provision corresponds to the provision in Article 17 of the Law on Public -
Associations of 1995, according to which the state provides support for the activities of
such associations and can give them tax exemption and other privileges; the state
support can consist of financing “publicly useful programmes” of the associations.
Furthermore, religious organisations can establish institutions of professional religious
education which are to be registered as independent religious organisations and which -
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receive a state license to conduct their activity. Students of such institutions shall be
entitled to deferment from conscription under the lcglslatlon on military service, and to
other privileges (Art. 19). s

F inal]y, religious organisations have the right to maintain intemnational contacts and to
.invite foreign citizens to engage in professional religious activities. (Art. 20). They also
“have the right of ownership (Art. 21 and 22) and of engagmg in entrepreneurial
,v"actlvmes (Art. 23).

5.10.3.2 Prohibition of Activity

According to Article 14 of the “Law on Freedom of Conscxence A rehglous
organisations may be liquidated, and the activities of rehgxous orgamsatlons and groups
can be prohibited for a range of reasons, among them bemg

® coercing the break-down of a family unit;
e damage, as defined by the law, to morahty and the health of citizens, mcludmg the
Aworshlp-related use of narcotic drugs and psychotropic substances of hypnosis, and
- performance of debauched or other illegal acts;
2 rejections of medical care for persons whose life and health are threatened;
coercion of members and adherents of a religious association and other persons into
~ alienation of their property in favour of the religious association;
e prevention of a person from leaving the religious association under threat of harm
to life, health or property, if the threat or danger of the use of force are real;

The question of liquidation of a religious organisation or prohibition of the activities of
a religious organisation or religious group can be brought before the court by the Public
Procurator’s bodies, by the authority in charge of registration of religious orgamsatxons

as well as by bodies of local government.

”

5.10.3.3 Control of the Implementation of the “L.aw on Freedom of Conscience ...

Supervision over enforcement of the legislation on freedom of conscience, freedom of
religion and on religious associations shall be exercised by the Prosecutor’s Offices.
The authority that registered a religious organisation shall control observance of its
charter regarding the purposes and procedure of its activities (Art. 25). Violation of the
legislation on freedom of conscience, fréedom,of religion and on religious associations
shall incur criminal, administrative, and other penalties (Art. 26).

5.10.4 Authorisation to Perform Marriages of Civil Validity
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Religious associations are not authorised to perform marriages with civil validity.
- 5.10.5 Financing by the State of the Activities of Religious Associations

~As mentioned above in paragraph 5.10.3.1, the state shall support charitable activities
and socially significant cultural.and educational programs and events (Art. 18 (3) of the
Law on Freedom of Consmence) ,

Furthermore, according to Article 4 (3) of the Law on Freedom of Conscience, the state
shall provide financial, material and other types of assistance to religious organisations
for restoration, maintenance, and protection of buildings and objects that constitute
monuments of history and culture, as well as in ensuring the teaching of general
subjects in educational institutions established by religious organisations, in accordance
with the legislation of the Russian Federation on education.

5.10.6 Tax rég‘ulation

Accordmg to Article 4 (3) of the Law on Freedom of Conscxence the state shall
re gulate the granting to religious orgamsanons of tax, duty and other pnvxleges
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5.11 SWEDENY

5111 The Right to Freedom of Rehglon and the Relatxonship between State and
Church

In 1995 the Swedish Parliament decided in principle to change the relationship between
the state and the Church of Sweden and to separate the state and the church. To
implement the reform;, which will enter into force on 1 January 2000, a number of
-Swedish laws have to be amended, and the Constitution has to be changed. Changes in
‘the Constitution will have to be adopted by two decisions of the Parliament with a rhid-
way election. The first proposal to Parliament was made in December 1997.
Additionally, a law on the Church of Sweden and a law on religious assocxatxons will
have to be adopted.

In the followmg the main focus will be on a descnptxon of the relevant aspects of the
reform. : ' -~

" _At present and as will be the case after the introduction of the reform - the right to
freedom of reli gion is protected by virtue of the Constitution and mtematlonal
instruments.

The general provisions of the Swedish Constitution, with subsequent transitional
provisions concerning the right to freedom of religion, is in Chapter 2 “Fundamental
Rights and Freedoms”. This Chapter also guarantees the freedom of expression, the
freedom of assembly, and the freedom of association. ‘These provisions of the -
Constitution are not going to be. changed in connection with the reform.

5.11.1.1 State and Chm‘ch

The Church of Sweder is not mentloncd in the Constitution proper, but in the
Transitional Provisions of 1974 where it is stated in para. 9 that “fundamental
provisions concerning the Church of Sweden as a religious congregation and
concerning the General Assembly of the Church as an assembly of elected
representatives of the Church of Sweden shall be laid down in an Act concerning the
Church of Sweden”. A law on the Church of Sweden was adopted in 1992 according to
which the Church of Sweden is defined as an Evangelical Lutheran religious
association. This law is going to be replaced by a new law on “The Church of

Sweden”.

In a report from the Government to the General Assembly of the Church of Sweden on
the fundamental relationship between the state and the religious associations (1997),
the present relationship between the State and the Church of Sweden are described as
the result of a long historical development. It is further said that the long common
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history justifies that the State can indicate in a separate law, the framework within
which the Church of Sweden will function in the future. Finally, the report underlines
that the regulation of the identity and fundamental character of the Church of Sweden
must correspond to-the view of the Church of Sweden of itself, and that the Church of
Sweden should regulate its own affairs within the framework of the law. '

The draft law on “The Church of Sweden as a Religious Association” states that the
Church of Sweden is an Evangelical Lutheran religio.us cortununity (Art. 1); it is an

“open folk church” which carries on nation-wide activities through a co-operation
between a democratic organisation and the clergy (Art. 2). Art. 3 states that the Church
of Sweden as well as its parishes and dioceses are legal persons. The law also contains
provisions on: the organisational structure of the Church of Sweden and the tasks of
parishes and dioceses, on the General Assembly of the Church of Sweden, on church
taxes and property, on access to information, on church archives, and on mformanon
for registration (see below)

'Thus the State and the Church of Sweden will in principle be sepérated from 1 January
2000, provided that the changes of the Constitution take place and that the law on the
Church of Sweden is adopted. - ‘ _

However in ltS report the Govemment does not propose any changes to the so-called
demand for confession of faith of the Head of State to which Art. 14 of the Transitional
Provxslons of 1974 refers. Article 2 of the Constitution of 1809 will remain in force:
which means that.the King, as Head of State, will still have to adhere to the Church of
Sweden. According to the Government, this question is not dependent on the changed
relationship between the State and the Church of as Sweden proposed by the ‘
Govemment , . ,

In the report from the Government to the General Assembly of the Church of Sweden
on fundamental questions of the relationship between the state and the religious
associations, it is stated that the purpose of legal regulation of religious associations
must be to create good working conditions and as equality for different religious
associations. All religious associations should have the opportunity to act as such both
formally and legally. As this is not defined in the Swedish legal system, a specxal form
of association should be created for religious associations. :

The draft law on reli gious associations states in Art. 1 that provisions on freedom of
religion are to be found in the Constitution and the European Convention for the
Protection of Human Rights and Fundamental Freedoms. As the law itself also contains
similar provisions, the Law on Freedom of Religion of 1951 is superseded. However, it
is stated that nobody is obliged to belong to a religious association; a provision which
reflects the provisions of the Constitution, Chapter 2, Article 2.
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The draft law introduces a new form of association, namely a registered rehgxous
association. Consequently, it has provisions on registration of religious associations
and their organisational bodies, referring, i.a. to the Church of Sweden, which is
considered to be a registered religious association. In its report the Government
underlines that the aim of the proposed regulation is that the great majority of religious
assocxatlons active in Sweden at present, should be able to apply the new form of
association to their activities. The regulation should, however not curtail the activities
of religious associations not using the new form of association. In this connection it
should be underlined that non-registered religious associations are also to be considered
legal persons, provzded they have statutes with provisions regardmg the purpose of the
assocmuon its decxsmn—makmg, and a board of dlrectors Or gOovernors. -

3.11.1.2 Freedom of Reiigiom
Freedom of religion is guaranteed by Chapter 2, Artiele I of the Constitution:

All citizens shall be guaranteed the Jollowing in thezr relatzons wzrh the public |
admznzstratzon '

6 ﬁeedom of worsth the ﬁeedom fo pmctzce one’s owrz relzgzon ezther alane or in
company with others.

Furthermore, Article 2 of Chapter 2 of the Constitution staies the following:

All citizens shall be protected in their relations with the public administration against
all coercion to divulge an opinion in any political, religious, cultural or other similar
connection. They shall ﬁa‘thermore be protected in their relations with the public
administration against all coercion to partzczpaz‘e in any meeting for the formatzon of
opinion or in any demonstration or other. expression of opinion or to belong to any
political association, religious congregation or other association for opinions of the
nature referred to in the first sentence. :

According to Art. 22 of Chapter 2 of the Constitution, foreigners within the Realm
shall be considered equal Swedish citizens in the above mentioned respects; in other
words: all residents of Sweden enjoy freedom of religion.

Article 13 of Chapt'er.z of the Constitution states that

Jfreedom of expression and freedom of information may be restricted having regard to
the security of the Realm, the national supply, public safety and order, the integrity of
the individual, the sanctity of private life, or the prevention and prosecution of crime ...
Freedom of expression and freedom of information may otherwise be restricted only
‘where particular important reasons so warrant.
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In judging what restrictions may be made by virtue of the preceding paragraph
particular regard shall be paid to the importance of the widest possible freedom of
expression and freedom of information in political, religious, professional, sczentzf c
and cultural matters.

~ As to freedom of assembly and freedom of assoc1atlon, Amcle 14 of Chapter 2 of the
Constitution states the followmg

Freedom of assembly and the freedom to demonstrate may  be restrzcted for the purpose
of preserving public safezjy and order at the meeting or demonistration, or having
regard to the circulation of traffic. These freedoms may otherwise be restricted only
out of regard for the security of the Realm or for the purpose of combating an

epidemic.

' Freedom of association may be restricted only in respect of organisations whose
activities are of a mzlztarynature or the like, or which involve the persecution of a
popiz’laﬁon group of a particular race, skin colour, or ethm'c origin,

It should be underlined that none of the above mentloned provmons are goin g tobe
changed m connectlon w1th the reform

5.11.2 Rules for Registration of Religious associations on State (Federal) and/or
Local Level

5.'1 1;2.1 Deﬁnitions of,Religious Associ_ations, Grqups and O-rga.nisations

In the draft law on reli glous assocxatlons, a rellgxous assoc1at10n is deﬁned as a

“community for religious activity which comprises the holdmg of services” (Art. 2) In
its commentaries to the draft law the Government states that “service” in this context
should be understood in a wider sense, so that, e.g, mectmgs for common prayer and
meditation would normally be included. :

- Article 5 of the draﬁ law states that the term “registered rellglous association” refers to
the Church of Sweden and to other rehglous associations registered accordmg to the
law. As mentioned above, in the draft law on the Church of Sweden, it is defined as an
Evangelical Lutheran religious community (Axt. 1), and as an “open folk church”
which carries on nation-wide activities through a co-operatlon between a democratic
organisation and the Clergy (Art. 2).

5.11.2.2 Registration of Religious Associations

o



85

The draft law on religious assocmtlons introduces a new type of association; the
registered rehgmus association. Churches can choose either to remain in the present
form of association, or to apply for a registration.

According to Article 7 of the draft law, a religious association can apply for registration
- with the authority appointcd by the Govemment, if it has:

1. statutes containing provmons on its aim, and on how decisions are made in its

affairs;
2. a board or corresponding body.

Furthermore, a religious association can only be registered if its name differs from that
of other religious associations and does not contradict good morals or public order.

These demands are similar to the demands of an “ideal” association, meaning a non-
profit making or charitable association. According to the Government report, the
tcachmgs ofa relxgzous association will not be examined in connection with
registration, as this will contradict the freedom of rchgion Formal consxderauon of an
application for registration will be equal to the consxderatlons applied when reglstenng
a limited company.

The regiszrafion_shau include (Art. 8):

1. the naine and postal address of the religiousassociation';

2. the statutes of the religious association;
3. name, postal address and civil registration number (or date of birth) of members of

the board or c_orresponcimg body or other persons authon_s_ed to represent the religious
association.

These demands are similar to the demands to limited companies and economic
associations in Sweden.

According to_the draft law on the Church of Sweden it should inform the register
referred to m Article 7 of the draft law on religious associations about:

1. statutes;

2. division into parishes, church communities and dioceses;

3. name, postal address and civil registration number (or date of birth) of members of
the board or corresponding body or other persons authorised to represent the Church of
Sweden. Corresponding information should be given on parishes, church communities

and dioceses.
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Finally, Article 13 of the draft law on religious associations also states that also
independent organisational parts of religious associations can be registered provided
they meet the demands of Article 7. As for the Church of Sweden, Article 13 states that
its parishes, church communities and dioceses are registered as organisational parts of
the Church of Sweden.

The Government Report proposes that religious associations should be registered by
-the department of the Ministry of Finances (Kammarkollegiet) which already deals
with'some matters concerning the Church of Sweden and other religious associations.
Decisions of the registering body according to the law on rehglous associations canbe
appealed to an admmlstratlve court.

5.11.3 The Legal Status of Religious Associ’atioh‘s
5.11.3.1 Rights _and Conditions of Activity

Are gxstered religious association may have rights-and take upon itself obhganons and
conduct a case before a court or other authontles The same provxslon is found in the
draﬁ. law on the Church of Sweden (Art 3) o :

In the draft law on religious associations there are no general provisions for their
activities, except for the reference to holding of services as mentioned above. In the
draft law on the Church of Sweden, it is only stated that its activities are nation-wide.
(Art. 2), and that the basic aim of the parish is to hold services, conduct education and
to understand welfare and missionary work (Art. 4).

In the Government report it is underlined that the activities of a registered religious
association are not sanctioned by the state by the registration: “The registration itself is
not a quality stamp on the activity”. It is also underlined that no specific rights are
connected with the registration in itself.

: 5.11;3.2 Termination of Activity

According to the draft law on religious associations the registration authority can
decide that a religious association shall go into liquidation if:

1. the demands for registration are no longer satisfied;
2. its statutes require it to go into liquidation; or
3. the association has bcen judged bankrupt but has indicated a surplus

, qumdanon is made accordmg to the relevant provisions of the law on economic
associations.
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In the draft law on the Church of Sweden there are no provisions on the termination of
its activity.

5.11.4 Authorisation to Perform Mar-ri‘ag_e of Civil Validit_‘y

In the Government report it is anticipated that the state shall assign administrative tasks
to reglstered religious associations, including the Church of Sweden, and their
registered organisational parts: As an example of such authonty the report mennons the
conductmg of marriages.

Therefore the Government proposes an amendment to the Constitution, Chapter 11,
‘Article 6, part 3: Administrative functions may be entrusted to'a company, an
association, a communlty, a foundatxon a regzstered religious association, or a prlvate
individual. If such a function’ mvolves the exerc:se of public authonty, 1t shali be
entrusted to sucha body or person by law. :

5.11.5 Financing by the State of the Activities of Religious Entities

According to the draft law on the Church of Sweden, Article 7, persons belonging to
‘the Church of Sweden shall pay local and reg10nal church taxes. In Article 16, the draft
law on rélig gious associations states that the Church of Sweden has the right to obtain
help from the state to collect church taxes from persons belonging to the Church-of
Sweden, and that such help also can be given to other registered religious associations.
This help should be givet by the state free of charge, but where religious associations
other than the Church of Sweden are concerned, the state should decide and prescribe
conditions in each case. This means that the help is not dzrectly linked to the

regxstratlon

5.11.6 Tax Reégulation

According to the draft law on religious associations the tax-regulations will be limited
for registered religious assoczanons, including the Swedish Church, just as is the case
for non-profit, voluntary associations. The form of association i$ in other terms neutral
concerning tax-conditions and should therefore not influence the associations choice to
register or not. The priests’ salaries will be exempted from taxes during a period of
transition lasting until year 2010. This period can be prolonged by the Parliament.
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6. Conclusions and Recommendations

The purpose of this survey is to examine the implementation of the right to freedom of
religion and religious associations in the legislation of the CBSS member states. The
right to freedom of thought, conscience and religion is one of the fundamental human
rights enshrined in most international human nghts documents. The ri ight to freedom of
religion, mcludmg the freedom to mamfest one’s rehglon is guaranteed in the
constitutions of all CBSS member states.

Intematlonai Human nght Conventions state that while the freedom of religion should
not be subject to any llmltatxons the mamfestatxon of religion or behef can be subjected
to limitations by the state under certain circumstances. Article 9 of the European
Convention on Human nghts states that lumtatxons are perrmtted if they are prescribed
by law and are necessary in a democratic state in the interest of public safety, for the
protection of public order, health or morals, or for the protectxon of the rights . and
freedoms of others 3

The ,survey has shown that it'is not the legal guarantee of the individual freedom of
rellglon or manifestation of rehgxon in 1tself, whxch constitute a problem in the CBSS
'countnes However, problems may. oc¢ur in some member states if the relatxonshlp
between the State and a spemﬁc Church (ora number of traditional Churches) or

reli gxon(s) constitutes a dxscnrmnatlon towards adherents. of other rehglons and their
reli grous assoc1atlons Discrimination can also take place in other relations.

6.1 State and'Chnrch :

Among the international human rights statements on freedom of religion, only the
General Comment No. 22 of the UN Human Rights Committee to article 18 of the
International Covenant on Civil and Political Rights, 20 July 1993, seems to address
the relationship between the state and a particular church or religion (see annex 1). In
its paragraph 2 it states, i.a., that:

Article 1 8 is not limited in its apphcatzon to traditional religions or to religions and
beliefs with institutional characteristics or practices analogous to those of traditional
religions. The Committee therefore views with concern any tendency to dzscrzmznate
against any religion or belief for any reasons, including the fact that they are newly
established, or represent religious minorities that may be the subject of hostility by a
predominant religious community.

Paragraph 9 of the General Comment states, i.a., that:



89

The fact that a religion is recognised as a State religion or that it is established as

- official or traditional or that its followers comprise the majority of the population,
shall not result.in any impairment of the enjoyment of any of the rights under the
Covenant, including articles 18 and 27, nor in any discrimination against adherents of

~other religions or non-believers.

:Para‘graph 10 bf the General COmmént states thé' foilowin‘g:

If a set of belzeﬁ is treated as oﬁ" cial zdeology in constztutzons statutes proclamatzons
of the ruling parties, etc., or in actual practice, this shall not result in any impairment

. of the freedoms under article 18 or any other rights recogmsed under the Covenant nor
in any discrimination against persons who do not accept the oﬁiczal xdeology or who

. oppose it. .

The existence of a state church is not a v1olat10n of the freedom of rellglon in itself. It
is'not contrary to e.g: Article 9 of the Furopean Convention on Human Rights (see e.g.
the Darby case, mentioned below). A condition for compatibility with article 9 is,
however, that membershxp is not compulsory. An opportunity for withdrawal must be
available for all members. This possibility exists in all member countries with state -
churches. Full compatibility would probably also mean that no duties towards the state
. church shouid be forced upon persons not adhcrmg to it. <

‘ State churches exist in Denmark Iceland Norway and Sweden

In Dcnmark and Norway thc ng/Queen shall profess the Evangehcal Lutheran
religion of the State Church. In Sweden the Swedish State and church will be separated
after the entering mto force of the church reform on 1 January 2000. The King/Queen
shall, however, contimie to profess the Evangelical Lutheran religion. In Norway the
King is Head of the State Church and has some powers in ecclesiastical affairs. In
Iceland the President is the supreme authority of the State Church delegating his 2
- powers to the Minister of Justice and Ecclesiastical Matters who along with the -
‘Parliament governs the Church in non—religious maiters. ‘

In the constitutions of Estoma, Germany, Latvxa, thhuama, Poland, and Russia the
church and the state are separated.

In Finland special legislation‘ gives the State some powers in relation to the Evangelical
Lutheran Church and the Orthodox Church. It is not known whether the committee
established by the Finnish government on 1 October 1998 will propose new draft
legislation concerning this specific relation. The following will therefore only relate to

the present legislation.
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In Germany there are two big Churches, which are nearly equal in size and importance,
the Evangelical and the Catholic, and although state and church are separated according
to the Constitution (Basic Law), there is still a constxtutlonally secured form of co-
operation between them. :

In legislative acts of Finland, Latvia, Lithuania, Poland, and Russia, the traditional
churches of these countries are mentioned. In Estonia representatives of traditional -
churches, with the exception of the Orthodox, which has not been granted membershlp,
are members of the Council of Estoman Churches ‘ : 4

- The ﬁndmgs in thxs suivey has, however shown that: contraxy to the Gencral Comment
No, 22 of the UN I—Iuman Right Committee, traditional and new churches as well as
religious associations carmot be considered to be equal before the law in most member
states..

In Denmark religious assoclatlons other than the State Church are dxscnmmated agamst
in the field of public financing. All ta.xpayers mdn'ectly contribute to the Folk- Church
evexg»lf they are not members of it and therefore pay no specified.church tax. The -
_chu;ch tax prowdes only part of t‘ne money used to support the Folk Church. The major

part- ‘of the state: subsidies is used to pay 40 % of the wages of the ministers.of the Folk
Church. This can be seen as a violation of international Human Rxght instruments; as it
has been made obligatory to finante the preaching of a religion which may not be that
of the taxpayer. In Estonia the state budget sets apart small funds only for the Council
of Estonian Churches. In Finland the Evangelical Lutheran Church and the Orthodox

- Church are partlaily financed by the state; through a special obligatory company tax. In

- Iceland the state only supports the state church. Taxpayers have to pay an amount equal
to the church tax to the university if they choose not to be members of any religious
assogiation. In Latvia the Consultative Council for Religious Affairs of the Ministry of

Justice is only composed of representatives of the traditional religious confessions of
the country; moreover, new religious associations have to register annually for a period
of 10 years in order to achieve their final registration. In Lithuania thereis a
complicated system of registration and recognition of new religious associations, which
means that in the worst case it could take them 35 years to achieve the same
recognition and status as the nine traditional religious communities and associations of

‘the country. Other religious associations, both registered and non-registered, can apply
for a contribution per annum from the state and municipalities. In Norway resources
are granted to the State Church from the State budget, but money is also given to other
religious associations as well as to adherents to non-religious philosophies. In Poland,
at least 100 Polish citizens shall submit an application in order to be registered as a
religious association. In Russia religious organisations without documentary
confirmation of their existence in the relevant territory for a minimum of 15 years,
must re-register annually until reaching the 15-year term before acquiring legal status.
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Durmg this period they do not en_;oy the whole range of rights of reg1$tered religious

| orgamsatxons

In light of the ﬁndmgs in the survey, _express the hope that persons responsible wnthm
the fields of religion and politics engage in deliberations as to whether there in their

K countries exist any discriminatory measures on the part of the state and/or traditional
'church(es), of adherents of other rehglons and their associations, and whether these
‘ought to be eliminated in accordance with the existing international human ti ight

conventlons and standards.

1 make the generai recommendatxon that direct as Well as mdxrect contnbutlons toa

" church’s spiritual ministration, should not be mandatory for persons or companies not

L=

wishing to make such contributions unless contributions are allotted in a non-
discriminatory way. This recommendatlon is of special relevance for Denmark and

F mland

My recommendatlon is ﬁrst of all based upon the con51derat10n that 1t seems un_;ust to
force anybody to contribute to the promotion. of a belief whxch is not his or her own.

- The questzon of the. mcompatlbllxty with Article 9 of requiring associations to pay

church tax was raised before the- European Commission on Human Rights in the case
of Kustannus Oy Vapaa A_;attelua AB, Vapaa-AJatteluam Lutto Freethmkers League
r.y. and Kmuno Sundstrém against Finland (Application No. 20471/9, DCCISIOH of

April 15, 1996 ,D. & R. 85- A(1996) pp..29-46). Although the Commission did not

pronounce 1tself directly on this question, the problem may still be reflected in its
decision. The applicants - representing an umbrella non-profit association and a

B dependent company - alieged that Article 9 was violated because the company was

_obliged to contribute to churches through a company—tax according to Finnish law,

even though the purpose of the company was to sell books and other material
promoting the aims of freethinkers. The application was rejected as manifestly ill-
founded because. the applicants were found to have chosen to organise themselves in a
company with limited liability, which cannot rely on the rights referred in Article 9,
and because the company was not found to have been prevented from carrying out its
commercial activities through the umbrella association — thus avoiding the obligation
of paying church tax. They did in other words have the opportunity not to be forced to
pay the church tax.

The issue of tax-regulations’ incompatibility with Article 9 is also reflected in the
Darby Case, No. 11581/85, Peter Darby v/Sweden. The applicant, a Finnish citizen,
employed by the Swedish State Railways in Sweden, could not benefit from the
Dissenter Tax Act which allows for exemption from part of the church tax due to the
fact that he was not registered as resident in Sweden. The applicant rented a flat in
Sweden, but spent the weekends with his family in Finland. The European Commission
on Human Rights expressed in its opinion that the right stated in the first limp of
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Article 9 § 1 protects everyone from being compelled to be involved directly in
religious activities against his will without being a member of the religious community
carrying out those activities (Commission’s report of 9 May 1989, Series A no. 187).
Under the specific circumstances of the case, the paying of taxes to a church for its
religious activities must be seen as such an involvement. The Commission furthermore
stated that the Article 9 §1 requires that a State respects the religious convictions of
those who do not belong to the church, for instance by making it possible for them to
be exempted from the obhgatlon to make contributions to the church for its rehgxous
actxvmes ‘ -

The Commission also concluded that Article 14 of the Convention in conjunction with
Article 9 had been violated. The applicant had been discriminated against as a Finnish
citizen. If he had been reglstered as living i in Sweden he would not have paid full
church tax. The system of exemption, on grounds of rehgxon from part of the church
tax must not be dxscx:mnnatory2

In Denmark, all physical and legal persons have a duty to pay taxes which are partly
being used for functions of the state church. They do not have the poss:bxhty of
avoxdmg this contribution. Oné of the church functions is the administration of the -
_ Church Register which is an official regxster in Denmark. On behalf of the State the
‘Danish Folk Church. regxsters all births and deaths-in Denimark. This administrative task
does of course imply some expenses for the Folk Chiirch: As a minirnum,
recommend, that the Danish State should make an estimate of the expenses for-
admlmstratmg the church: register, and that only these expenses should be covered by
the general taxes. I find it, however, unfortunate that one specific rehglous association
exercises civil duties on the part of the State. -This system forces people from all other
religions and people not belonging to any rehglon to address themselves toa rehgmus
association to which they may not adhere

More specific recommendations will follow based on the concrete findings within the
areas 1 have chosen to focus on in this survey. All four areas are xmponant to the
question of freedom of religion and rehgxous assocxatmns

- 1. Rules for registration of religious associations

2. The legal status of reli gxous associations — control of internal rules by pubhc
authorities :

3. Authorisation to perform marriage of civil validity

4. Public financing of the activities of religious associations and tax regulation
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Other subjects than the four mentioned could have been relevant, i.a. religious
education and foreigners’ right to freedom of religion. I have, however, selected the
issues, which seemed to be most relevant for all CBSS member countries and the ones
where I could gather sufficient comparative information.

- The issues chosen are, just as the relations between state and church, deeply rooted in

~the history of our countries. While respecting history it should be noted that in the last

decades we have witnessed important changes in our societies. More and more people
live in countries which are not of their own origin and w:th cultures and reli gxons
whlch are different from their tradmonal ones.

Itis my hope that relevant authorities, governmental- and non-governmental
organisations as well as private persons involved with the right to freedom of religion
will find inspiration in'my survey for reconsidering the present legislation in this field.
In my findings and recommendations I have attempted to put focus on some of the
crucial problems within our reglon : : :

6.2 Rules for Registraﬁon of Religious Associations
6.2.1 Findings of the Survey

Denmark '

The first Danish Constitution of 1849 mtmduced a clause on establishing a law on the
Danish Folk Church. This clause was repeated in Article 66 of the Constitution of
1953, but it has never been implemented. The same is the case for Article 69 of the
Constitution (1953) concerning regulating by law the conditions for religious
communities other than the Danish Folk Church, which also was set out in the
Constitution of 1849. The affairs of the State Church are instead regulated in separate
administrative acts. The conditions for religious minorities are also regulated through
separate administrative acts as well as by the administrative practices of various

authorities.

Thus, there are no laws directly concerning the registration or recognition of religious
associations. Recognition of religious associations is effected implicitly by authorising
one of the ministers of a religious association to perform marriages with civil validity.
The Ministry of Ecclesiastical Affairs may also authorise ministers from non--
recognised communities to perform marriages of civil validity, but is not obliged to do
so. Authorisation can be permanent or ad hoc. Denial of such authorisation does not in
itself infringe the right to religious freedom, but it may constitute discrimination on
grounds of religion.
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The Ministry also examines-the structure of a community applying for authorisation in
order to determine whether lawfully elected representatives exist within the
commumly who can apply legally for the authorisation on behalf of the commumty

F inland

In order for a religious association to be registered in Finland it shall consist of persons

residing in Finland. On the establishment of the Community, their written notification
to the Ministry of Education must be sxgned by at least 20 persons. The Law on

Freedom of Religion states that the majority of the members of the governing body

shall be Finnish citizens. The Ministry ean, however, make an exception to this rule.

Latvia :

The Latvian Law on Religious Organisations not only contains rules of registration for
religious organisations; it also prescribes the procedure for establishing a congregation
and a church. A congregation should be éstablished by no less than 10 persons, and a
religious confederation (church) should be formed by no less than 10 congreganons
Furthermore it states that the statutes of a religious organisation must include, i.a., a
commitment by the religious organisation to observe the laws and Constitution of
Latvia. Finally, according to the law, new religious organisations may be registered for
one*year and must then for the first 10 years re-register with the Ministry of Justice
annually in order to ensure the Ministry their loyalty towards the State of Latvia, and
that their activities comply with legislative acts.

Lithuania :
The Lithuanian Law on Relxglous Commumtxes and Associations prescnbes a system

of recognition and registration of (non-traditional) reli gious associations other than the

nine traditional religious communities and associations in the country, which already
are recognised. To be registered a religious community shal unite no fewer than 15
members, who are adult citizens of Lithuania. A religious association shail unite no
fewer than two religious commuunities. Upon registration, religious communities and
associations are granted the rights of a legal person. Religious associations may be
granted state recognition by the Parliament no less than 25 years after their initial
registration provided, i.a., they are considered to be part of Lithuania’s historical,
 spiritual and social heritage and are backed by society. However, if the request for
recognition is demed, lt may only be resubmitted after 10 years.

Poland

The Palish rules for reglstranon of a church or other religious associations prescnbc
that at least 100 Polish citizens shall submit an application, whereas a minimum of 15
people is required in order to establish a secular registered association in Poland.

Russia

VN
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The Russian Law on Freedom of Conscience and on Religious Associations divides
religious associations into religious groups and local or centralised religious
organisations, having different rights and conditions of registration. Thus, a religious
group does not have the standing of a legal person, while rehgxous organisations do.
Furthermore, a religious organisation is a voluntary association of citizens of Russia or
-other persons permanently and legally residing in Russia, whereas a religious group can
only be established by citizens. Finally, a rehglous group may found a local religious
orgamsatlon if it possesses a certificate of existence issued by a local government body,
orifi it can demonstrate proof of its relationship within the structure of a centralised .
rehgxous orgamsatlon of the same rehglon Rehglous orgamsatlons wzthout '
documentation certifying their existence in the respective locality for at least 15 years
shall only enjoy the rights of a Jundlcal person on the condition that they re~regxster
annually until reachmg the 15 year term. Dunng thxs period they do not enjoy the same
rights as religious organisations.

Sweden
The Swedish draft faw on religious assomauons provzdes the simplest rules for

':reglstranon A religious association can apply for registration provided it comphes with
the cntena for reglstermg a non-proﬁt makmg assomatmn The Government d1sallows
as this will contradict the freedom of religion. The consideration of an apphcatlon wﬂl
be of a formal nature and similar to the conmderatmns taken mto account when

reglstermg a lumted company
6.2.2 Conclusions and Recommendations

The issue of registration of religious associations, inchiding fixed terms and other
conditions for being registered and for acquiring the rights of a registered religious
association, is not regulated in international human rights conventions. The
requirement for the religious association to register is therefore not in itself a violation
of international standards. However, the complicated and in some cases non-
transparent rules for registration of religious associations of some member states seem
to contradxct the generally accepted provxslons on the ﬁ'eedom of rehglon

The UN Declaration on the Elimination of All Forms of Intolerance and of
Discrimination based on Religion or Belief, Article 6 on freedom of rehglon comprise
a number of freedoms. The majority of these concern € right to exercise ones freedom
of religion together with other persons - in religious communities (see chapter 2). The
Concluding Document of the CSCE Vienna Meeting, states in its Article 16 that the
participating states will “grant upon their request to' communities of believers,
practising or prepared to practice their faith within the constitutional framework of
their State, recognition of the status provided for them in their respective countries”,



96

and “respect the right of these religious communities to establish and mamtam freely
accessible places of worshrp and assembly ( ).

The Parliamentary Assemny of the Council of EurOpe in its Recommendation
1178(1992), quoted in chapter 2, noted that the freedom of conscience and religion
guaranteed by Article 9 of the ECHR makes major legislation on sects undesirable,
since such legislation might well mterfere with this fundamental right and harm
tradltxonal reli gions. .

In my survey on “The Rxght to Freedom of Association”, from January 1998, I
recommended that the legislative norms and therr practxcal implementation should
secure and facilitate exercise of the right of assocxatlon and not set up additional
obstacles restnctmg assoclatzons activities. I w1sh also in this survey to underline the
" importance of avoiding the creation of de facto barriers for exercising the right to
freedom of association and rehgxon '

Itis contradlctory that desplte the pronounced wish to protect the freedom of" rehgron
. andithe freedom to manifest it in commugtity. (religious associations), there exist more

__bureaucratlc barriers to be overcome by rehgxous associations than what is generally ‘
the case for secular associations. No ob;ect;ve reasons-seem to.exist which: could
warrant this. state of affarrs and often it leads to discriminatory- treatment of certam
assocratlons compared to others without any acceptablc Justrﬁcatlon

In general, ] recommend simplifying rules for registraiion of religious associations to a
reasonable minimum comparable to those concerning secular associations, as it is for
example envisaged in the Swedish draft law. We should aim at establishing transparent
and non-discriminatory systems of registration which. as far as possible precludes the-
use:of bureaucratic, sometimes locally inspired, procedures makmg the establishment
of reh igious assocxatlons dxﬁicuit or impossrble :

The European Court of Human Rrght‘s has pronounced itself on this issue in the
Manoussakis case. The Court ruled on the compatibility of a conviction of Jehovah’s
Witnesses for having set up and operated a place of worship without the authorisation
of the Minister of Education and Religious Affairs. According to the Court the right to
freedom of religion excludes any discretion on the part of the State to determine
whether religious beliefs or means used to express such beliefs are legitimate. The
authorisation requirement was consistent with Article 9 only insofar as it was intended
to allow the Minister to verify whether formal conditions laid down in the relevant
enactments were satisfied. The Court observed that the State tended to use this
requirement to impose rigid, or indeed prohibitive, conditions on practise of religious
beliefs by certain non-orthodox movements21
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In Latvia, Lithuania and Russia 10 year or 15 year rules for registration are in use.
Russian religious groups which cannot certify their existence in Russia for the
necessary 15 years, do not enjoy the same rights as religious orgamsatlons This can be
considered to contradict Article 3 of the Russian Law on Freedom of Conscience and
on Religious Associations stating that imposition of privileges, restrictions, or other
forms of discrimination on the grounds of religious aﬁ'xliation shall not be permitted.

Thxs means that rehgrous assocratlons cannot be conSrdered to be equal before the law
as they should be according to the Constltutxon and the Law on Freedorn of Conscience
and'on Religious Assocxatlons Neither are forergners equal to the cmzens before the
law, as they should be according to this law (Art. 3 (1)): accordmg to Art. 9only -
citizens can be founders of a local rehgrous organisation.

I recommend Latv1a, thhuama and Russra to abolxsh, or to ease and s1mp11fy therr
specific rules of reglstratlon (compared to non—relrgxous assocnatzons), as they risk -
impeding rehgrous associations from ﬁmctlonmg before final reglstratxon

Provrsxons ona specific minimum number of people necessary in order to establlsh a
religious association does not facﬂrtate the manifestation of the right to freedom of
religion. It should be left to. the individuals and associations themselves to decide how
many members they need in order to function. ] recommend that member states refrain
from setting up a requirement on how many persons are necessary for establishing a
religious association. :

We should aim ata system where authorxtles do not have to examine whether
viewpoints and activities of an orgamsatlon are “religious” or not. Firstly because there
is no generally accepted definition of religion. Secondly, such examinations and
conclusions might in themselves infringe the freedom of religion. Such a system would
be achieved if the general rules regarding associations would be applied as
recommended above. That is, there should be common rules for all associations
regarding reglstranon, privileges etc., distinguishing probably only between profit- and
non-profit-making entities. The present systems can lead to difficult and sometimes
protracted investigations in the member countries about whether associations, such as
the Screntology “Church” for example are religious associations or not.

6.3 The Legal Status of Religious Associations — Control of Internal Rules by
Public Authorities

6.3.1 Findings of the Survey

In some member states, the state authorities can dissolve an association if the activity
of the religious association does not conform to its own statutes.
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This is the case in Finland, where the court, on the demand of the public prosecutor or a
member of the 'commUnity, can declare the community dissolved, i.a., if it acted agéinst
the aims as set out in its own community rules. When the infringement is less severe,
the court can give a warning to the community. ‘

In Latvia the State Prosecutor or the Minister of Justice may initiate the process of
dissolution of the organisation, and a court may terminate the activities of the religious -
organisation, if it, i.a., violates or disregards its own statutes. This provision seems to

be in conflict with Aft. 5 (2) of the Law on Rehglous Orgamsatmns concerning non-

interference on the part of the state, in religious actxvmes performed by rehgwus
orgamsatlons

In thhuama, the Ministry of Justice shall inform a rehgmus commumty, association or
centre, i.a., if it should fail to act according to its registered statutes and shall indicate
the term of time durmg which violations must bé rectxﬁed Ulnmately, thlS may lead to

 the termination of its activity by court decxs1on

In Rﬂlssm a rehgmus orgamsatlon may be hqmdated by a court judgement, ia., 1f it

systE:mancaily engages in activities contradictmg the purposes for which it was created
(charter goals). The reglstenng authority shall control observance of its cCharter _
regarding the purposes and procedure of its activities. This seems to be in conflict with
the provision of Article 4 of the Law on Fréedom of Conscience, from which it follows -

that the state shall not interfere in the activities of religious associations whén they do -

not contradict the existing law. It also seems to contradict with the provisions of Article
15 of the Law on Freedom of Conscience, stating that the state shall respect the internal ’
regulations of religious orgamsanons ifthe said regulatlons do not contradlct the
legxslanon of the Russmn Feéeratxon )

6.3.2’ Conclusions_ and Re‘commen‘dations

The responsibility for observing whether a religious association respeets its own

internal rules should in principle solely belong to the board, steering committee or the

general assembly of the association. It ought also be the elected organs which decide on
the consequences of an eventual failure to comply with the internal statutes and
principles.

I recommend that the state authorities only interfere in internal affairs of religious
associations if it shows disrespect of own statutes to such a degree that it constitutes a
violation of public regulations or publicly fixed condltxons, e.g. regarding tax
exemptions.

6.4 Authorisation to Perform Marriage of Civil Validity
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6.4.1 Findings of the Survey

In Estonia, Geﬁnanyend Russia churches or other religious associations have no
authority to perform marriage with civil validity. In Iceland, Lithuania and Norway all
regjstered religious associations may perform marriages.

In Denmark all marriages performed by ministers of the State Church and religious.
commumtles recognised by Royal Decree are of civil vahdll'y Recogmtlon ofa
religlous association gives ministers an authorisation to perform marriages with civil
validity. This is also the case with regard to authorised ministers from religious
associations which are not in themselves recognised. Accordmg to the Danish
matrimonial le gislation it is necessary to have the condmons of marriage tried at the
local civil authorities before any “religious” mamage can take place. (These rules, of
course make it necessary for the authontxes to decxde whether an association 1s a

ehg;ou one or not)

In Finland the two pnnc1pal churches and some, ‘but not- all reglstered reli gxous |
commumtles have been granted the nght to perform marriages with. cxvﬂ validity.

In Lawla a pnest of the tradxtlonal confession can marry persons belongmg to these
confessions of the country. This marriage has civil vahdxty New confessions may be

added by legislation.

In Poland marriages performed by the Roman Cathol;c Church as well as other .
registered churches shall have the same validity as czvzi mamage

In Sweden, it is foreseen that also after the separation of churCh and state it shall be
possible by law to authorise associations to perform marriages and other pubhc
functions, under some kind of supervision by public authontles

6.4.2 Conclusions and Recommendations

The issue of performmg church marriages with civil validity i is not mentioned in the
international human rights documents. However, the granting by the states of this ri ight
to some religious associations and not to others may be considered to violate
international provisions on non-dlscnmmatlon, e.g. Article 2 (1) of the UN Declaration
- on the Elimination of All Forms of Intolerance and of Discrimination Based on

- Religion or Belief which states that “[N]o one shall be subject to discrimination by any
State, institution, group of persons or person on the grounds of religion or other
beliefs”.
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To avoid the discriminatory nature of granting the right to perform church marriage

with civil validity only to some religious associations and not to others, a solution

would be to demand that all marriages should be entered into before civil authorities —

~ of course with the possibility of a ceremony or blessing in a church. For historical and
other reasons this may be difficult to achieve. I shall limit myself to recommerd that all

efforts be made to avoid what might be felt as undue discrimination. One possibility

~ would be to follow the proposed Swedish model described above. - ’

6.5 Public Financing of the Actmtles of Relxgxous Assocxanons and Tax
Regulatmn

6.5.1-’ Fihding‘s bf‘the Survey

On the basis of the avaxlable information it is rather difficult to compare and to draw
onclusnons on the regulatxons of the member states on pubhc financing and taxanon
with regard to churches and other religious assocxatxons This specific aspect of freely
and equally exercising the right to freedom of religion could be further elaborated at a

lategémge ‘However, attentlon should already now be drawn to the foilowmg facts.

In Denmark all tax payers contnbute mdlrcctly to the State Church even if they are not
members of it and as such are paying a church tax. Furthermore, only the Folk Church
is entitled to financial assistance from pubhc funds. While the expenses of the Folk
"Chureh are covered in the gréatér part by state funds and by the special church tax, no
state funds are provided for the support of other religious communities.

In Estpri_ia funds are set apart from the state budget for the Council of Estonian
Churches, which includes representatives of the traditional churches, except the
Orthodox Church, which was not admitted when it applied for membership in 1993.

In Finland all companies contribute through their taxés to the Evangelical Lutheran
Church and the Orthodox Church Community. Until year 1999, 3 per cent of the taxes
levied on companies are reserved for activities of these two religious communities, and
thereafier this part will be reduced to 2 per cent. According to the church legislation the
parishes must use this income exclusively in order to carry out its ecclesiastical duties.
F urthermore, members of these churches pay income based church tax.

In Ge any the local authorities must discharge pubhc duty to contribute to the upkeep
‘of Church buildings. Likewise, on the basis of contractual terms, there are some:
obligatory contributions to be made by the State to the Church such as subsidies to the
salaries of‘ Church officials.
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In Iceland a person not being member of any recognised religious community shall pay
to the University of Iceland those dues he should otherwise have paid to his religious

COmmumty

In Lithuania religious communities and associations, which suffered from the Soviet
occupation obtain financial support from the State. All religious communities and
associations may obtain state support for culture, education and charity.

In Norway the Church of Norway is granted money from the state budget. Any
ofﬁcally reglstered religious associations may apply for an annual contribution from
the state. The same rule applies to non-registered religious associations. The sum of all
contnbutxons shall be approxm)ately equivalent to the official budget for the Church of
Norway and be allocated to the associations according to their number of members.

When the association is granted state contnbutlon it may aiso apply for a contribution
from the. mumc1pahty where the adherents live. :

In Poland the State may support conservauon and restoration of sacred facilities of the
Cathohc Church :

In Russxa the state shall regulate the grantmg to rehglous organlsatlons of tax, duty and
other privileges. . : : :

'In Sweden, the tax-regulations will be l_im&te.d for registered religious aSsqciatiens,
including the Swedish Church, just as is the case for non-profit, voluntary associations.

6.5.2 Conclusions and Recommendaﬁ@ms

In several member states there seems to be differential treatment of religious
associations with regard to public financing of their activities and to taxation. Such
differential treatment may be considered to be in conflict with the non-discrimination
provisions of mtematlonal human rights documents mentioned in paragraph 6.3.2.

I recommend abolishing the existing differential treatment of religious associations. If
the CBSS countries wish to support religious associations, they should aim at granting
state funds to these based on objective and non-discriminatory criteria.
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Annexl:

CENERAL COMMENT NO. 22 OF THE UN HUMAN RIGHTS COMMITTEE
TO ARTICLE 18 OF THE INTERNATIONAL COVENANT ON CIVIL AND
POLITICAL RIGHTS 20 JULY 1993 ‘

1. The right to freedom of thought, conscience and religion (which includes the
freedom to hold beliefs) in article 18 (1) is far-reaching and profound; it encompasses
freedom of thought on all matters, personal conviction-and the commitment to religion
or belief, whether manifested individually or in community with other. The Committee
draws the attention of States parties to the fact that the freedom of thought and the
freedom of conscience are protected equally with the freedom of religion and belief.
The fundamental character of these freedoms is also reflected in the fact that this
provision cannot be derogated from, even in t:me of pubhc emergency, as stated in
article 4 (2) of the Covenant. :

2. Amcle 18 protects thelstxc, non-thelstlc and athexstxc beliefs, as well as the ri ght not
to profess any religion or belief. The terms belief and religion are to be broadly
‘construed. Article 18 is not limited in its application to traditional religions or to

- religions and beliefs with institutional characteristics or practices analogous to those of
traditional religions. The Committee therefore views with concern any tendency to
discriminate against any religion or belief for any reasons that may be the subJect of.
hosnhty by a predommant reli gxous community. ' ‘ :

3. Article 18 distinguishes the freedom of thought, conscience, religion or belief from
the freedom to manifest religion or belief. It does not permit any limitations
whatsoever on the freedom of thought and conscience or on the freedom to have or
adopt a religion or belief of one’s choice. These ﬁfeedoms are protected
unconditionally, as is the right of everyone to hold opxmons without interference in
article 19 (1). In accordance with articles 18 (2) and 17, no one can be compelled to
reveal his thoughts or adherence to a religion or belief.

4. The freedom to manifest religion or belief may be exercised ‘either individually or
in community with others and in public or private’. The freedom to manifest religion
or belief in worship, observance, practice and teaching encompasses a broad range of
acts. The concept of worship extends to ritual and ceremonial acts giving direct
expression to belief, as well as various practices integral to such acts, including the
building of places of worship, the use of ritual formulae and objects, the display of
symbols, and the observance of holidays and days of rest. The observance and practice
of religion or belief may include not only ceremonial acts but also customs as the
observance of dietary regulations, the wearing of distinctive clothing or headcoverings,
participation in rituals associated with certain stages of life, and the use of a particular
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language customarily spoken by a group. In addition, the practice and teaching of
religion or belief includes acts integral to the conduct by religious groups of their basic
affairs, such as, inter alia, the freedom to choose their religious leaders, priests and
teachers, the freedom to establish seminaries or religious schools and the freedomto
prepare and dxstnbute rehglous texts or publications.

5. The Cormmttee observes that the freedom to “have or to adopt” a rehglon or belief
necessarily entails the freedom to choose a religion or belief, including, inter alia, the
right toeplace one’s current religion or belief with another or to adopt atheistic views,
as well as the right to retain one’s religion or belief. Article 18 (2) bars coercions that
would impair the right to have or adopt a religion or belief, mcludmg the use of threat
of physical force or penal sanctxons to compel believers or non-believers to adhere to
their religious beliefs and congregations, to recant their religion or belief or to convert.
Polices or practlces having the same intention or effect, such as. for example those
restricting access to education, medical care, employment or the nghts guaranteed by
article 25:and other prowsmns of the Covenant are similarly inconsistent with article
18 (2). The same protectxon is enjoyed by holders of all beliefs of a non-reixg;ous

nature

6. The Gorhmittee' is of the view that article-18 (4) permits public school instruction in
subjects-such as-the general history of religions and ethics if it is given in & neutral and
objective way. The liberty of parents or !egal guardians to ensure that their children
receive a religious and moral education in conformity with their own convictions, set
forth in article 18 (4), is related to the guarantees of the freedom to teach a reli gion or
belief stated in article 18 (1). The Comimittee notes that public education that includes
instruction in a particular religion or belief is inconsistent with article 18 (4) unless
provisions is made for non-discriminatory exemptions or altematives that would
accommodate the wxshes of parents or guardians. -

7. According to article 20, no manifestation of religions or beliefs may amount to .
propaganda for war or advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence. As stated by the Committee in its
General Comment 11 [19], States parties are under the obligation to enact laws to
prohibit such acts.

8.1 Article 18 (3) permits restrictions on the freedom to manifest religion or belief only
if limitations gre prescribed by law and are necessary to protect public safety, order,
health or moraIs or the fundamental rights and freedoms of others. The freedom from
coercion to have or to adopt a religion or belief and the liberty of the parents and
guardians to ensure religious and moral education cannot be restricted. In interpreting
the scope of permissible limitation clauses, States parties should proceed from the need
to protect the rights guaranteed under the Covenant, including the right to equality and
non-discrimination on all grounds specified in articles 2, 3 and 26. Limitations
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imposed must be established by law and must not be applied in 2 manner that would
vitiate the rights guaranteed in article 18. The Committee observes that paragraph 3 of
article 18 is to be strictly interpreted: restrictions are not allowed on grounds not
specxﬁed there, even if they would be allowed as restrictions to other rights protected
in the Covenant, such as national security. Limitations may be applied onty for those
purposes for which they were prescribed and must be directly related proportionate to
the specific need on which they are predicated. Restrictions may not be imposed for
discriminatory purposes or applied in a dlscnmmatory manner. The Committee
observes that the concept of morals derives from many social, phxlosophncal and

religious traditians; consequently, limitations on the freedom to manifest a religion or

belief for the purpese of protecting morals must be based.on ‘principles not deriving
exclusxvely from a single tradition. Persons already subject to certain legitimate- -

constraints, such as prisoners, continue to enjoy their rights to manifest their rehglon or

belief to the fullest extent compatible with the specific nature of the constraint. States
parties’ reports should provxde information on the full scope and effects of limitations
under article 18 (3), both as a matter of law and of their apphcatxon in specxﬁc
cxrcurnstances : : :

nam

9. The fact that a rehglon is recognized as a State religion or that it is estabhshed as
ofﬁc1a1 or traditional or that its followers- comprise the majority: of the. populanon shall
not result in any impairment of the enjoyment of any of the rights under the Covenant,

including articles 18 and 27, nor in any discrimination against adherents of other -
religions or non-believers. In particular, certain measures dlscnmmatmg against the

lattér, such as measures restricting eligibility for government service to members of the

predommant religion or giving economic prmleges to them or imposing special .

restrictions on the practice of other faiths, are not.in accordance with the prohibition of
discrimination based on religion or belief and the guarantee of equal protection under
article 26. The measures contemplated by article 20, paragraph 2, of the Covenant

. constitute important safeguards against infringements of the rights of religious

minorities and of other religious groups to exercise the rights guaranteed by articles 18
and 27, and against acts of violence or persecution directed towards those groups. The
Committee wishes to be informed of measures taken by States parties concemed to
protect the practices of all religions or beliefs from infringement and to protect their
followers from discrimination. Similarly, information as to respect for the rights of

_religious minorities under article 27 is necessary for the Committee to assess the extent

to which the freedom of thought, conscience, religion and belief has been implemented
by States parties. States parties concerned should also include in their reports
information relating to practices considered by their laws and jurisprudence to be
punishable as blasphemous :

10. If a set of beliefs is treated as official ideology invconstitutions, statutes,
proclamations of the ruling parties, etc., or in actual practice, this shall not result in any
impairment of the freedoms under article 18 or any other rights recognized under the

.



105

Covenant nor in any discrimination against persons who do not accept the official
1deology or who oppose it.

1 I Many mdmduals have claimed the right to refuse to perform military service
(conscientious objection) on the basis that such right derives from their freedoms under
article 18. In response to such claims, a growing number of States have in their laws
exempted from compulsory military service citizens who genumely hold religious or
other beliefs that forbid the performance of mxhta.ry service and replaced it with_

, altematlve natxonal service. The Covenant does not exphc1tly refer to aright of
conscientious objectmn but the Committee believes that such a right can be derived
from article 18, inasmuch as the obligation to use lethal force may seriously. conflict
with the freedom of conscience. and the right to manifest one’s religion or belief. When
this right is recognized- by law or practice, there shall be no differentiation among
conscientious objectors on the basis of the nature of their particular beliefs; likewise
there shall be no discrimination against conscientious ‘objectors because they have
failed to perform military service. The Committee invites States partxes to report on the
conditions under which persons can be exempted from military service on the basis of
their rights under article 18 and on the nature and length of alternative national service.
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