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Efni; Um forgangsrétt innstedutryggingasjéda i protabu Li

Greinargerd pessi er tekin saman vegna umraedna um ad i Icesave samningunum hafi Bretum og
Hollendingum verid veittur forgangsréttur vid tthlutun dr protabdi Lf til jafns vid fslenska
tryggingasj6dinn, sem peir hafi ekki haft samkvemt islenskum 16gum. Umreda bessi tengist
svokolludu “pari passu” dkvadi sem er ad finna 1 gr. 3.1.2. (b) i hollenska samningnum og { gr. 4.3.
(b) i uppgjérssamningi TIF og FSCS i Bretlandi. f pvi er kvedid 4 um ad gagnvart pvi sem greitt
verdur Gr protabii Landsbanka fslands njéti krofur innstzdutryggingakerfa landanna sem eiga rot
sina ad rekja til sému innstzdna sému stodu.

Forsaga.

Pegar vid upphaf samningaviOradna i oktéber 4 sidasta 4ri 14 fyrir ad ein af grundvallarforsendum
Breta og Hollendinga var ad jafnredi rikti i uppgjori 4 milli krofuhafa innstzdna i gamla
Landsbankann og var forgangsrédun innstedueigenda umraduefni 4 fundum samningsadila { okt6ber
og 1 byrjun desember 2008. Ekki er ad sja { adgengilegum gdgnum ad dgreiningur hafi verid um pau
atridi enda munu pau hafa verid i samr@mi vid pann skilning allra adila 4 gildandi rétti ad allir
innstedueigendur nytu sama forgangs.

f vidredum adila 4 vormanudum var mélefni petta enn til umfjéllunar enda skipti pad pa jafnvel enn
meira mdli vegna aukinnar dherslu 4 batt eigna tr protabdi LI vid samningagerdina. Ekki var
dgreiningur um pad, enda var afstada samningsadila og skilningur peirra 4 gildandi rétti 6breyttur, en
meiri dhersla var af hélfu vidsemjenda fslands 16gd 4 formlegan frigang pessa 4kvadis bar sem
ventanleg uthlutun dr protabdinu var mikilveeg forsenda sem hefdi afgerandi dhrif 4 dtkomu dr
samningunum. Ennfremur hafdi 4hrif ad einhverjar raddir h6fou heyrst um ad e.t.v. veri til stadar
einhvers konar sérforgangur TIF, p.e. ad si sj60ur etti rétt til dthlutunar dr brotabui
fjarmalafyrirtekis 40ur en kemi ad 60rum handhofum innstzdukrafna. P4 var hinum erlendu
samningsadilum ofarlega 1 huga si stadreynd ad islensk stjérnvsld hofdu pa nyverid breytt
lagadkvadum um forgangsrétt krafna i protabi fjdrmélafyrirtzekja og téldu peir tilefni til ad tryggja
ad lagabreytingar { framtidinni breyttu ekki pessum forsendum samningsins. { endanlegri gerd
samninganna er sfdan gengid fra pessu med peim hetti ad sj6dunum er tryggt innbyrdis fjdrhagslegt
jafnredi eins og beir hefdu haft samkvamt sameiginlegum skilningi samningsadila 4 gildandi rétti {
pessu efni, sbr. hér sidar.

Islenskur réttur.

bar innlendu réttarheimildir um vthlutun Gr protabui Lf, sem samningsadilar byggdu afstodu sina 4
voru a) 16g nr. 21/1991 um gjaldprotaskipti, einkum 112. gr. peirra laga, b) svokollud neydarlog nr.
125/2008 og c) 16g nr. 44/2009 um breytingu 4 16gum nr. 161/2002 um fjarmalafyrirtaeki. Samkvamt
bessum lagadkvadum bykir ljést ad innstedur { follnu fjarmalafyrirteki séu forgangskrofur i protabd



sliks fyrirtzkis og ad pzr nj6ti allar sama forgangs hvort sem par eru hdar eda lagar og eins pott per
hafi verid framseldar a0 hluta eda { heild ef ekki hefur verid sami0 um annad vid upphaflegan
krofuhafa. Um petta visast ndnar til medfylgjandi minnisblads hastaréttarlogmannanna Eiriks Elis
Porldkssonar og Helga J6hannessonar, sem og greinar Astrads Haraldssonar og Asu Olafsd6ttur
hestaréttarldgmanna og kennara { fullnusturétti vid Héskéla fslands og Hask6lann { Bifrost. Astrédur
og Asa eru auk pess bedi reyndir skiptastjOrar.

Fram hefur komid si skodun ad lita beri svo 4 a0 TIF hafi forgang umfram adra handhafa
innsteeduréttinda til dthlutunar r protabii, allt ad peirri ldgmarksfjarhed (20.887 evrur) sem
sj6durinn greidir innstedueigendum vid prot fjarmalafyrirtakis. Hefur si skodun einkum verid studd
beim rokum ad vid uthlutun til Abyrgdarsj6ds launa hafi { sumum tilvikum verid beitt hlidstzdri
reglu 4n pess ad vid pad hafi verid gerdar athugasemdir. Meirihluti skiptastjéra mun hins vegar hafa
litid svo 4 ad allir forgangskrofuhafar p.m.t. Abyrgdarsj6durinn hefdu sama rétt vid dthlutun vr
protabiinu.

I pessu efni er rétt ad benda 4 ad dkvedi laga um Abyrdgarsj6d launa eru ekki sambzrileg dkvadum
um tryggingakerfi fyrir innstedueigendur og fjarfesta og pvi gilda ekki sbmu reglur um skyldur og
4byrgd Tryggingarsj6ds innstzdueigenda og Abyrgdarsj6ds launa. Abyrgdarsj6dur launa tryggir
skjolstzdingum sinum dkvedna hdmarksfjarhed vangoldinna launa, ad teknu tillti til peirra greidsina
sem vinnuveitandi hefur innt af hendi upp i pad hdmark. Tryggingasj6di innstzedueigenda ber hins
vegar ad greida innsteduhafa alla innsteduna 4n hdmarks hafi hann eignir til pess. Ef ekki skal hann
greida tiltekna ldgmarksfjarhzd (20.887 evrur) og greidir til vidbétar { hlutfalli vid innstzdur svo
langt sem eigur sj60sins nagja. P4 er Shjdkvemilegt ad benda 4 ad ekki hefur verid visad til
lagaheimilda fyrir bvi ad veita Abyrgdasj6di launa forgang med krfur sinar prétt fyrir dkvadi 17. gr.
laga um sj6dinn nr. 88/2003, sem kvedur 4 um ad krafa hans nj6ti somu sté0u { skuldardd 1 biinu og
hin hefdi ella notid. Samningarnir hafa { fér med sér ad innsteedueigandinn er eins settur og hann
hefdi verid ef tryggingarsj6durinn hef8i leyst til sina alla krofuna 4 protabiid og gert upp vid
innstedueigandann samkvamt peirri reglu sem l1ogin kveda 4 um. Abyrgdarsj6dur launa hefur allt
adra st6du en Tryggingasj6dur innsteedueigenda.. Hann er félagslegur sj6dur sem hefur pad hlutverk
a0 tryggja lagmarksréttindi launamanns pegar fyrirteki verdur gjaldprota pannig ad launamadurinn
fai ad minnsta kosti hluta sinna launa strax til ad framfleyta sér og sinum. Honum ber ekki eins og
Tryggingasj60num ad bata allt tj6nid eda tiltekid hlutfall pess eftir pvi sem eignir sj63sins leyfa.

f vidredum samningsadila var lagaleg stada pessum efnum til umfjollunar. Hinir erlendu adilar
hofou kynnt sér lagadkvadi 4 fslandi um petta efni og notid til pess adstodar innlendra ridgjafa.
Toldu peir lj6st ad engin dkvadi hinna islensku laga gerdu rad fyrir mismunandi forgangi 4 kréfum
vegna innstzdna. og { samningavidredunum 14 pad fyrir af hélfu stjérnvalda og Tryggingasj6ds
innstedueigenda ad jafnredi myndi rikja { dthlutun til allra forgangskréfuhafa 6hdd pvi hvort peir
hefOu fengid krofu framselda til sin { heild eda hluta til Sjénarmid hinna erlendu adila koma fram {
medfylgjandi télvupésti frd Gary Roberts, formanni bresku samninganefndarinnar, en tlvup6sturinn
kom sem svar vid fyrirspurn sem beint var til peirra. f pvi kemur einnig fram ad slikan forgang sé
hvorki ad finna f enskri né hollenskri 16ggjof og ad slik dkvedi myndu vera { andstodu vid tilskipanir
ESB 4 bessu svidi en um bad er einnig fjallad { medfylgjandi skeyti (i pydingu) frd Jan Marten von
Dijk, logfredingi hj4 De Brauw sem adstodadi hollensku samninganefndina, til P4ls Pérhallsonar
logfredings 1 forsztisrdduneytinu.

Adrar réttarheimildir, jafnraedissiénarmid og bann vié mismunun

Eins og fram er komid parf vid tilkun fslensku laganna um gjaldprotaskipti { pessu samhengi einnig
ad lita til skuldbindinga fslenska rikisins skv. EES-samningnum og annarra skuldbindinga sem betta
snerta og islensk stjornvold hafa undirgengist.

Evréopuréttur



Ein af grundvallarreglum EES-samningsins er bann vid mismunun 4 grundvelli pj68ernis, en almenna
reglu pess efnis er ad finna { 4. gr. samningsins. Reglan bannar ekki einungis adgerdir sem fela i sér
beina mismunun, heldur einnig allt pad sem leidir i framkvemd til pess ad ttlendingar reynist verr
settir en innlendir adilar. Reglan er itrekud { afleiddri 16ggjof 4 morgum svidum, b. 4 m. frjdlsum
fjdrmagnsflutningum.

f tilskipun 94/19/EB um innstzdutryggingakerfi er { 11. gr. kvedid 4 um ad innstzdutryggingakerfin
skuli hafa rétt til ad yfirtaka réttindi innstzdueigenda vid gjaldprotamedferd { samremi vid pa
fjarhed sem pau greida ut. EKki er gert rad fyrir ad pessi réttur sé frabrugdinn peim rétti sem eftir
kann ad standa hj4 innstzdueiganda. Af pessari tilskipun og breytingu 4 henni med tilskipun
2009/14/EC um innstedutryggingar hvad var0ar 4dbyrglir og greidslutafir leidir ad allir
innstedueigendur, p.m.t. { Gtibdium { 68ru adildariki, skuli tryggdir med sama tryggingarkerfinu.

Ahersla 4 somu medferd allra krofuhafa kemur einnig fram i tilskipun 2001/24/EC um
endurskipulagningu og gjaldprotaskipti lanafyrirtzkja. I 16. gr. tilskipunarinnar segir:

wAll claims of creditors whose domiciles, normal place of residence or head office are in a
Member state other than the home Member state shall be treated in the same way and accorded
the same ranking as the claims of an eqiuvalent nature which may be lodged by creditors having
the domiciles, normal place of residence, or head office in the home Member state. “

Med hlidsjén af mikilvaegi Evrépuréttar i pessu efni var 6skad eftir 16gfraedilegri 4litsgerd um pad frd
Dr. Pierre Mathijsen, préfessor vid Vrije Universiteit Brussel hvort pad ad veita Tryggingasj6di
innstedueigenda sérstakan forgang umfram adra innstedueigendur og krofuhafa i eigur Lf vid
gjaldprotaskipti bdsins samrymdist EES rétti. Hin lagalega dlitsgerd hans fylgir hér med.

f 4litsgerdinni rekur préfessor Mathijsen gildandi EES rétt sem reyna myndi 4 ef Tryggingasjodi
innstzdueigenda vari veittur meiri forgangur en 6drum innstzdueigendum vid skipti 4 protabii Lf,
sérstaklega reglur um bann vid mismunun 4 grundvelli pj6dernis. Rekur hann pau dkvedi EES
sdttmélans og ymsa déma Evrépudémstélsins sem um betta fjalla. Medal pess sem kemur fram er ad
ekki sé nzgilegt ad lita 4 formid eitt heldur purfi ad meta hvort “de facto” mismunun sé fyrir hendi.

I 4litsgerdinni fjallar Mathijsen einnig um ad hugsanlegt sé ad réttleeta mismunun med sérstékum
almannahagsmunum (imperative requirements in general interests) enda séu bzr byggdar 4
16gmatum markmidum, bjéni peim og séu héflegar. Slikar radstafanir sé ekki unnt ad dkveda einhlida
og 4n eftirlits af halfu sambandsins.

Mathijsen fjallar einnig um setningu neydarlaganna pegar eignir voru fluttar i nyju bankana til fullrar
tryggingar 4 innstzdum 4 fslandi og bendir 4 ad per spurningar hafi vaknad hvort i pessu felist
mismunun. Hann reynir ekki ad svara peirri spurningu en bendir 4 ad med 16gunum hafi 6llum
innstzdum, islenskum sem erlendum, verid veittur forgangur gagnvart 68rum krofum. f framhaldi af
bvi bendir Matijsen 4 ad stada erlendra innstzdueigenda myndi versna verulega samanborid vid
innlenda krofuhafa ef peir nytu ekki fulls forgangs i protabi Lf A sama hitt sé ljést ad
Tryggingasjodurinn og par med fslenska riki® myndi hagnast mikid ef s4 sj6dur nyti ofurforgangs.
Pad myndi leida til pess ad verdmeti beirra eigna sem kemu til skipta milli annarra innstedurétthafa,
fyrst og fremst Breta og Hollendinga ryrnar ad sama skapu.

Til ad svara beirri spurningu hvort slik mismunun geti verid réttletanleg bendir Mathijsen 4 ad ekki
sé liklegt ad hana megi stydja med efnahagslegum rokum svo sem ad jafnraedi leiddi til heerri skatta
eda nidurskurdar annarra ttgjalda. Petta virtist p6 vera einu dsteedurnar sem hagt veri ad tilgreina pvi
a0 endurheimtu eigna ur protabdi. Forgangsrodun krifuhafa sé ekki hegt ad lita 4 sem hluta af
neydarrddstofununum sem teknar voru sl. haust til ad tryggja almannahag. Pvi sé pad ad gefa



Tryggingasj6dnum ofurforgang { b Lf brot 4 banni vid mismunun skv. EES samningnum sem ekki
veeri hegt ad réttleta med 16gmatu markmidi.

Nidurstada préfessors P. Mathijsen er afdréttarlaus sd ad tdlkun islenskra laga 4 pann veg ad fengi
Tryggingasjodur innstzdueigenda sérstakan forgang midad vid adra innstzdueigendur og krofuhafa i
eignir protabds Lf vari pad mismunun sem ekki samrymdist skuldbindingum fslands samkvemt EES
samningunum. Slika mismunun vari ekki haegt ad réttleta med tilvisun til 16gmatra markmida.

Ekki verdur séd hvernig s4 skilningur 4 dkvedum {slensku laganna um gjaldprotaskipti ad gera eigi
greinarmun 4 forgangsstodu innsteedueigenda eda beirra, p.e. tryggingasjé0anna sem yfirtekid hafa
krofur peirra, geti samrymst framangreindu.

Viljavfirlysing i tengslum vid adstod Albjodagialdeyrissjodsins

{ pessu samhengi skipta og miklu mali per sérstku skuldbindingar, sem fsland hefur undirgengist og
varda stodu krofuhafa i protabd LI I viljayfirlysingu um 4form fslenskra stjérnvalda vegna
fjarhagslegrar fyrirgreidslu hja Alpj6dagjaldeyrissj6dnum, frd 3. névember 2008, sem 14 til
grundvallar tillégu til pingsdlyktunar um fjarhagslega fyrirgreidslu hjd Alpj6dagjaldeyrissj6dnum,
segiri 9. gr.

,,Vid hofum einsett okkur ad koma 4 traustu og gagnseju ferli i samskiptum vid innldnshafa og
ldnveitendur hinna yfirteknu banka. Unnid er skipulega ad sambeerilegu samkomulagi vid alla

pd erlendu adila sem hagsmuna eiga ad geeta gagnvart Tryggingasjodi innstedueigenda og
fidrfesta hér d landi @ samremi vid lagaramma EES. fsland hefur heitid pvi ad virda

skuldbindingar d grundvelli innstedutryggingakerfisins gagnvart 6llum tryggdum innldnshdofum.

Petta byggist d peim skilningi ad unnt verdi ad forfjdrmagna pessar krofur fyrir tilstyrk
vidkomandi erlendra rikja og ad jafnt [sland sem pessi riki séu stadrddin { ad efna til vidredna d
nestu dogum med pad ad markmidi ad nd samkomulagi um ndnari skilmdla vegna pessarar
forfiarmognunar. Enn fremur vidurkennum vid ad pad sé lykilatridi i réttldtri medferd gagnvart

innstedueigendum og krdfuhdfum 4 hendur yfirteknu bonkunum ad nyju bankarnir greidi
sannvirdi fyrir peer eignir sem fluttar voru frd gomlu bonkunum. Vid hdfum komid upp gagnseju

ferli par sem tvé teymi sjdlfstedra endurskodenda sjd um ad meta sannvirdi eigna. Almennt

munum vid tryggja ad medferd d innstedueigendum og ldnardrottnum sé sanngjorn, jéfn og dn

mismununar og { samremi vid gildandi 16g.

Rétt er ad geta pess ad pessum 1id viljayfirlysingarinnar var breytt 15. névember 2008 (m.a. batt vid
ordunum ,,4n mismununar” { lokamélsgreininni) til ad greida fyrir afgreidslu stjérnar sj6dsins, eftir
samkomulag n4dist um, svokollud Brussel vidmid, sem leystu Icesave mdlid tr peim hniti sem ba var
4 pad kominn.

Pegar litid er 4 pau dkvedi Evrépuréttar. sem tilgreind ern hér ad framan er 1jést hve pungvaeg krafa
um jafnredi milli krofuhafa, p.m.t. innstzdueigenda, gagnvart protabii L{ er. Ekki er sidur auglj6st
a0 si sérstaka skuldbinding sem lyst er yfir af hélfu fslands { umsékn um studning
Alpj6dagjaldeyrissjédsins ttilokar pad ad mismuna innlendu og erlendu tryggingasjédunum, sem
hafa yfirtekid krofur innstzdueigenda ad hluta eda ad 6llu leyti. Enda myndi slik mismunun brjéta
gegn bedi evrépsku jafnradisreglunum og hinni sérstoku yfirlysingu fslands { samkomulaginu vid
Alpjédagjaldeyrissjédinn.

Jafnraedi med sj6dunum — engum mismunad.

[ samningum {slenska tryggingasj6sins vid tryggingasj6di hinna erlendu rikja er { samremi vid
framangreinda afst6du samid um ad pad fé sem rennur dr protabui LI skiptist 4 milli sj63anna {
hlutfalli vid par kréfur sem beir hafa leyst til sin fra innsteedueigendum. Med pvi er verid ad tryggja



ad jafnredi s€ med sjédunum { pessu efni og ad engum beirra s€ mismunad.

Einhverjir hafa ordid til pess ad tilka samningsékvadin svo ad pau komi { veg fyrir ad leitad verdi til
démstéla med 4dgreining um pad hver sé forgangsréttarstada krafna i protabd Lf. Svo er ekki. E8li
méls samkvemt geta adilar ad pessum samningi, p. e. tryggingasj68irnir hvorki bundid hendur
annarra krofuhafa né geta dkvadi samningsins verid bindandi fyrir démst6la. Akvadi samninganna
kveda eingéngu 4 um fjarhagslegt jafnreedi milli sj6danna m.t.t. dthlutunar dr protabti L1

Nidurstada

Pad var samdéma 4lit samningsadila ad samkvemt dkvedum islenskra laga stedu krofur
tryggingasj60a landanna jafnar hvad varQar forgang { protabd Lf. Sd afstada byggist 4 skodun og
framkvaemd sem er almenn medal 16gfredinga med reynslu { skiptarétti og leitad hefur verid til.
Onnur sjénarmid, einkum byggd 4 takmarkadri framkvemd laga um Abyrgdasj6d, eru til stadar
en hafa ekki verid studd fullnegjandi lagarokum hvad Tryggingasj6d innstzdueigenda vardar.

Tilskipanir Evrépusambandsins sem petta varda mela fyrir um ad krofuhdfum { protabd sé ekki
mismunad. Akzdi laga um forgangsr66un krafna innan innstedueigendahdpsins gagnvart
tithlutun dr protabti myndu vera 6samrymanleg pessum tilskipunum.

Mismunun 4 milli tryggingasj6danna vid dthlutun vr protabdi vari mismunun sem ekki samrymdist
skuldbindingum fslands i EES samningunum. Slika mismunun vri ekki haegt ad réttleta med
tilvisun til 16gmaetra markmida.

Mismunun sj6danna hefdi farid { bdga vid viljayfirlysingu islenskra stjérnvalda sem gefin var vegna
adstodarsamkomulags vid Alpj6dagjaldeyrissj6dinn.

Akvadi samninganna fjalla ekki um rétt til ad leita til domst6la med 4greiningsefni sem vardar
forgang { protabd Lf né binda peir hendur démstéla. Pau kveda einungis 4 um fjdrhagslegt
jafnredi tryggingasj6danna gagnvart pvi sem til peirra kemur Wr protabdinu. Med peim hatti
tryggja bau par fjarhagslegu forsendur sem gengid var tt fr4 vid gerd samningsins og eru
forsendur hans og uppfylla kréfur um jafnredi og bann vid mismunun.

Su wilkun gjaldbrotaskiptalaganna ad kofur islenska tryggingasj6dsins njéti forgangs umfram kroéfur
hinna erlendu tryggingarsj6da kynni pegar hin er skodud i tengslum vid neydarlogin, sem gerdu
innstedur ad forgangskréfum, leida til peirrar nidurstédu ad pau 16g feli 1 reynd i sér meiri
mismunun milli innlendra og erlendra innstzdueigenda en talid hefur verid og gati pvi veikt
stodu peirra.
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Reiknad a rongum forsendum

Peir Ragnar H. Hall, Ibgmadur og Eirikur Témasson lagapréfessor hafa & opinberum vettvangi haldid
bvi fram a8 skuldbindingar vegna innstaedutrygginganna i Icesave malinu hafi verid rangt reiknadar.

Takmarkadur rékstudningur hefur fylgt fullyrdingum peirra en pé verdur helst skilid ad peir telji ad
réttur lagaskilningur leidi til pess ad krafa abyrg8arsjéds innstaedutrygginga eigi ad njéta einhvers
konar aukins forgangs fram yfir adrar forgangskréfur vid Gthlutun ur protabui Landsbanka. [ pvi
sambandi er visad til peirra regina sem beitt hafi verid vid Gthlutun til Abyrgdasjéds launa eftir ad
hann hefur leyst til sin hluta af forgangskréfu launamanns.

pessi skilningur 4 gildandi framkvaemd um Gthlutun til Abyrgdasjéds launa er okkur framandi. P6
héfum vid baedi fengist mikid vid gjaldprotarétt, baedi sem skiptastjérar og sem kennarar i
fullnusturéttarfari. Pvert 4 méti teljum vid ad gildandi framkvaemd sé eindregid bannig ad
Abyrgdasjédur launa eignist einungis hlidsetta stédu vid launamanninn sem hann keypti hluta kréfu
af pegar kemur ad athlutun Gr protabui en alls ekki neina frekari forgangsstédu.

betta teljum vid a8 hafi verid 6umdeild framkvaemd vi gjaldprotaskipti hérlendis um 4rabil. A petta
hefur pé ekki reynt fyrir démstélum svo okkur sé kunnugt.

Rétt er ad taka fram ad neydarlégin svokdlludu koma pessu mali ekki vid ad 6dru leyti en pvi ad bau
askildu ad innstaedur skyldu taldar medal forgangskrafna. [ 112. gr. laga um gjaldprotaskipti o.fl., eru
innstaedur ekki taldar upp medal peirra krafna sem njéta forgangs vid gjaldprotaskipti.

Forgangur innstaedna helgast hins vegar af dkvaedum neydarlaganna og sifar laga nr. 44/2009 um
breytingu 4 16gum um fjarmalafyrirtaeki. ( peim er tekid fram ad vid slitamedferd fjarmalafyrirtaekis
skuli: , kréfur um innstaedur samkvaemt |6gum um innstadutryggingar og tryggingakerfi fyrir fjarfesta
jafnframt teljast til krafna sem njéta rétthaedar skv. 1. og 2. mgr. 112, gr. laga um gjaldbrotaskipti
o.fl."

f 115. gr. laga um gjaldprotaskipti o.fl. er tekid fram a8 ,,Vid framsal eda 6nnur adilaskipti ad krofu
fylgja réttindi 4 hendur protabui skv. 109.-114. gr. " [ pessu felst arétting 4 peirri almennu reglu, sem
avinlega hefur verid talin gilda, ad gjaldprotaskiptarétti og raunar hvarvetna i krofurétti einnig, ad
framsalshafi kréfu eignist pann rétt sem framseljandi atti en ekki betri rétt einsog Ragnar og Eirikur
virdast dlita.

{ 3. mgr. 10. gr. laga um innstaedutryggingar og tryggingakerfi fyrir fjarfesta segir: ,,Komi til greidslu ar
sjédnum yfirtekur hann krofu kréfuhafa & hendur hlutadeigandi adildarfyrirtaeki eda protabui. Krafa
sjodsins nytur rétthaedar i samraemi vid 1. mgr. 112. gr. laga um gjaldprotaskipti o.fl. ....."

Tryggingasjodurinn yfirtekur pvi hluta kréfu innstaedueiganda, ad pvi marki sem sjédurinn hefur greitt
innstaedueiganda innstaedu sina. ba verdur i raun um ad raeda tvaer kréfur sem lyst verdur i bu
fidrmalafyrirtaekis vegna einnar innstaedu. Krafa Tryggingarsj6ds annars vegar og krafa
innstaedueiganda vegna peirrar fjarhadar, sem hann hefur ekki fengid baetta, hins vegar.

Pad er pvi ljost ef akvaedi laganna eru lesin ad allar kréfur um innstaedur samkvamt I6gum um
innstaedutryggingar teljast forgangskréfur 4 grundvelli 112. gr. laga um gjaldprotaskipti o.fl. Ekki
verdur séd ad neins stadar i pbessum eda 68rum lagadkvadum sé maelt fyrir um mismunandi rétthaed
beira eftir pvi hver krofuhafinn er.

[ 112. gr. laga um gjaldprotaskipti o.fl. segir: ,Naestar kr6fum skv. 109.-111. gr. ganga ad réttri tiltolu
vid fjarhaed hverrar kréfu:" Er pvi sidan lyst hvada krofur flokkist par undir. Ekki er gerdur neinn



greinarmunur 3 tegund krafna innbyrdis, eins og er t.d. gert i 110. gr. laganna.

ba er hvorki i l6gum um innstaedutryggingar ad finna dkvaadi sem kvedur & um ad krofur
Tryggingasjodsins skuli vera rétthaerri en adrar forgangskrofur, né heldur er fjallad um pad i [6gum
um fjdrmalafyrirtaeki.

bau lagadkvaedi sem veita Tryggingasj6é8num og almennum innsta8uhdfum forgangsrétt vid
uthlutun, visa einungis til 112. gr. laga um gjaldprotaskipti o.fl. bar er ekki gert rad fyrir innbyrdis
forgangi pessara krafna heldur pvert 4 méti tekid fram ad greidast skuli upp i kréfurnar samkvaemt
tiitolu.

Til a8 unnt vaeri a8 lita svo 4 ad sumar forgangskréfur gengju framar 68rum pyrfti a8 vera til pess
lagastod efia sérstaklega um pad samid milli upphaflegs forgangskrofuhafa og pess sem eignast hluta
kréfu hans ad sa sidarnefndi skuli njéta forgangs vid Gthlutunina.

Asa Olafsdéttir og Astra8ur Haraldsson
Hofundar eru haestaréttariégmenn.



LEX

MINNISBLAD
Til: Samninganefndar um icesave samningana.
Fra: LEX / Eirikur Elis borldksson hrl. og Helgi J6hannesson hrl.
Dags: 15. juli 2009
Efni: Sjénarmid um forgangskrofur I protabti samkvaemt gildandi Islenskum
Idgum.

L
Petta stutta minnisblad hefur veri® unnid ad Osk islensku samninganefndarinnar i
deilunni um Icesave samningana | tilefni af peim lagaiegu sjénarmidum sem sett hafa
verid fram um pad hvernig Utreikningi og Gthlutun fra skilanefnd Landsbanka Islands hf.
(.Landsbankinn®) kunni a8 vera hattad vegna lcesave reikninga, mida8 vid samning
pann sem ni liggur fyrir Alpingi.

Athygli er vakin & pvi a8 efni minnisblads pessa vikur aleins lagareglum var8andi
uthlutunarreglur forgangskrafna samkvaamt I6gum nr. 21/1991 um gjaldprotaskipti o.fl.
(.gjaldprotalégin“). Minnisbladinu er ekki zetlad ad setja fram sjénarmid um mali§ ad
neinu 68ru leyti, b.& m. ekki ad leggja dom a hina svokdlludu lcesave samninga eda ba
i16ggjof sem Iftur ad innstaedutryggingum hér & landi.

| 3. mgr. 10. gr. laga nr. 98/1999 um innstesutryggingar og tryggingakerfi fyrir fidrfesta
(-innstaedulégin®) segir: ,Komi til greidslu ar sj6dnum yfirtekur hann kréfu kréfuhafa &
hendur hiutadeigandi adildarfyrirteeki e8a protabui. Krafa sjoébsins nytur rétthesdar i
samraemi vi6 1. mgr. 112. gr. laga um gjaldprotaskipti o.fl. vid gjaldprotaskipti, en ella er
han adfararhaef 4n undangengins déms eda séttar.”

Liggur pvi fyrir a8 tryggingasjédurinn yfirtekur hiuta kréfu innstasueiganda, ad bvi marki
sem sjodurinn hefur greitt hana Ut til eigandans. Er pvi i raun um aé raeda tveer krofur,
sem lyst verdur i buid vegna einnar innsteedu, annars vegar kréfu Tryggingasjods
innstaedueigenda fjarfesta, vegna hinnar skyldubundu tryggingar, og hins vegar
eftirstdOvar krofu kréfuhafans & hendur fiarméalafyrirteekinu,

Vakin er athygli 4 pvi ad | 112. gr. gjaldprotalaganna, sem fjallar um peer kréfur sem
njéta forgangs vid uthiutun vid gjaldprotaskipti, eru ekki taldar upp innsteedur en
forgangur peirra skv. 1. mgr. 112. gr. helgast af ldgum nr. 125/2008 um heimild til
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fiarveitingar ur rikissj6di vegna sérstakra adsteedna & fjarmalamarkadi ofl. og sidar
l6gum nr. 44/2009 um breytingu 4 I6gum nr. 161/2002 um fidrmalafyrirtaeki. | 16gum nr.
44/2009 er tekid fram ad pegar um sé ad raeda slitamedferd fjarmalafyrirtaekis skuli:
Krofur um innstaedur samkveemt I6gum um innstaedutryggingar og tryggingakerfi fyrir
fjérfesta jafnframt teljast til krafna sem njéta réltheedar skv. 1. og 2. mgr. 112. gr. laga
um gjaldprotaskipti o.11.

Liggur bvi fyrir a8 badar krofurnar njéta forgangs skv. 1. mgr. 112. gr. gjaldprotalaganna.
bvi hefur hins vegar verid haldid fram a8 um sé a8 raeda mismunandi réttheed krafnanna
pegar til Gthlutunar kemur eftir pvi hver kréfuhafinn er. bannig hefur pvi verid haldi6 fram
ad krafa Tryggingasj6ds innstabueigenda og flarfesta gangi framar 68rum kréfum innan
forgangskréfuhépsins. A betta atrisi hefur ekki reynt i Islenskri lagaframkvaemd.

Rétt er ad vekja athygli 4 pvi ad i 112. gr. gjaldprotalaga segir: ,Naestar krifum skv.
109.—111. gr. ganga ad rétiri titblu vio fjérhaed hverrar krdfu:* Er pvi sidan lyst hverjar
krofur eigi par undir. Ekki er gerSur neinn greinarmunur 4 tegund krafna innbyréis, eins
og er td. gert | 110. gr. gjaldprotalaganna. ba er ekki ad finna akvemdi |
innstaebuldgunum sem kvedur & um ad kréfur tryggingasjédsins skuii vera réttheerri en
adrar forgangskrofur, né heldur er fiallad um pau efni i Idgum nr. 44/2009 um breytingu &
lbgum nr. 161/2002 um fildrmalafyrirtsski. Badir beir lagatextar sem veita
tryggingasjédnum annars vegar og almennum innstae8uhbfum hins vegar forgangsréit
vid Gthiutun, visa einungis tii gjaidprotalaganna, en par er ekki gert rad fyrir innbyrdis
forgangi skv. 112. gr., heldur pvert & méti tekid fram ad greiast skuli upp I kréfurnar
samkvaemt tiltélu svo sem a8 framan greinir. Til a8 unnt veeri ad lita svo a ad sumar
forgangskrdfur gengju framar 68rum byrfti ad vera til pess lagastod e8a sérstaklega um
pad samid milli upphaflegs forgangskréfuhafa og pess sem eignast hiluta kréfu hans a8
sa sidarnefndi skuli njota forgangs vi6 Gthlutunina.

EEP/HJ



Fra: "Roberts, Gary” <Gary.Roberts@hm-treasury.x.gsi.gov.uk>

Dags: 22.07.2009 18:31:56

Til: <indridi.h.thorlaksson@fjr.stjr.is>

Afrit: "Peters, A (Anouk) (FM/FS)" <a.peters@minfin.ni>, "Stassen, Yvonne" <yvonne.stassen@minbuza.nl>,
“Barnard, JC (Johan) (FM/AL_FM)" <].c.barnard@minfin.ni>, "Gurga, Hannah" <Hannah.Gurga@hm-
treasury.x.gsi.gov.uk>

Efni: RE: Clarification on walver of sovereign immunity

Dear indridi
Thank you for your email.l have discussed this email response with Johan.

| think that you are referring to the “"pari passu” provision in 3.1.2(b) of the Dutch Loan Agreement, and its
equivalent in the UK document.

The background to this provision is that shortly before the loan agreements were signed the same
lawyers (to whom you refer in your email) started to circulate this theory of a so-called "superpriority” in
favour of DIGF. My legal advice is that no such super-priority exists under Icelandic law. This is also the
position of DIGF - Aslaug confirmed that there was no super-priority during the negotiations. If there were
a superpriority for DIGF, this would result in an unequal treatment of the Landsbanki creditors, which
would conflict with the principle of equal treatment of creditors. For that reason, there is no superpriority
under Dutch law or under English law; Jan Marten van Dijk of De Brauw confirmed this to Pall
Thorlasson last week. The effect of superpriority would be that the burden of the deposit guarantee
system would be placed on the other creditors of the bankrupt bank. Jan-Marten summarised to Pall last
week in an email the ways in which such a superpriority would also conflict with the applicable European
directives and with the principles underlying them.

It was against this background that the "pari passu” provisions were inserted into the loan agreements -
we agreed with you and with DIGF that no such superpriority right exists in favour of DIGF. It follows from
this that both Johan and | think that the answer to your two questions is "no" in both cases. We agreed in
the loan agreements that if such a right were to be asserted (as certain lawyers in Iceland now seem to
be doing) that would be contrary both to Dutch and English law and to applicable European directives.
For that reason, and to try to pre-empt exactly the sort of unfounded arguments which are currently being
raised, the contractual provisions were agreed upon.

| hope that this provides a helpful explanation for you in addressing this point.

If there are any other points you would welcome clarification on it would be helpful to know this week as
summer is upon us. Johan is currently on leave. On Monday | go to China for a 9-day business trip and
Hannah will also be on leave. As such contact with us will be more difficuit.

Gary

From: indridi.h.thorlaksson@fjr.stjr.is [mailto:indridi.h.thorlaksson@fjr.stjr.is]
Sent: 21 July 2009 17:28

To: Barnard, JC (Johan) (FM/AL_FM); Roberts, Gary

Cc: Peters, A (Anouk) (FM/FS); Stassen, Yvonne

Subject: Re: Clarification on waiver of sovereign immunity
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Keeri Pall,
Eins og fram kemur i tdivupésti minum hér fyrir nedan skodadi ég vidkomandi evrépskar tilskipanir.

Af inngangsordum f tilskipun 94/19/EB um innlanatryggingakerfi (Stjtid. EB L-135, 31/5/1994, bls. 5-14)
og tilskipun 2009/14/EB um breytingu 4 fyrri tilskipun, ad pvi er vardar tryggingarstig og tdf 4 greidslu
(Stjtid. ESB L-68, 13/3/2009, bls. 3-7), leidir ad allir innstaedueigendur skulu njéta verndar sama -
innléanatryggingakerfis:

.| pvi tilviki ad gjaldprota ldnastofnun er lokad skulu innstaedueigendur [ hverju pvi utibdi, sem stadsett er i
adildarriki 80ru en pvi sem ldnastofnunin hefur adalskrifstofu sina, nj6ta verndar sama tryggingakerfis og
aodrir innstaedueigendur stofnunarinnar.“

.4) Sams konar trygging skal gilda um alla innstaedueigendur &n tillits til pess hvort gjaldmidill adildarrikis
er evrur eda ekki.”

Markmidid med pessum tilskipunum er ad baeta edlilega virkni innri markadarins. Meginreglan um jafna
medferd sem hefur verid Idgfest i 12. gr. Rémarsattmalans gegnir afar mikilvaegu hlutverki ad pvi er
framkveemd innri markadarins vardar.

Mikilvaegi meginreglunnar um jafna medferd leidir einnig af inngangsordum tilskipunar 2001/24/EB um
endurskipulagningu og slit lanastofnana (Stjtid. EB L-125, 5/5/2001, bis. 15-23):

. 12) Meginreglan um jafna medferd ldnardrottna ad pvi er vardar moguleika peirra 4 ad gripa til adgerda krefst bess
ad stjérnvold og démsmélayfirvold heimaadildarrikis sampykki par ridstafanir sem naudsynlegar eru til ad
ldnardrottnar { gistiadildarrikinu geti neytt réttinda sinna og gripid til adgerda innan peirra timamarka sem melt er
fyrir um.*

,16) J6fn medferd allra lanardrottna krefst pess ad lanastofnun sé slitid f samraemi vid meginreglurnar um
einingu (principle of unity) og algildi (principle of universality), en pess er krafist samkvaemt peim ad stjorn-
vold eda démsmalayfirvdld heimaadildarrikis hafi einkaldgsdgu og ad akvardanir peirra séu virtar og geti
haft pau ahrif sem peim er getlad ad hafa samkvaemt I6gum heimadildarrikis, 4n formsatrida nema kvedid
sé 4 um annad i pessari tilskipun.*

Petta zetti ad fara fram an mismununar gagnvart lanardrottnum med Idgheimili i adildarriki 5dru en
heimadildarrikinu, eftir pvi hvar peir hafa bisetu eda hvers edlis krdfur peirra eru. Lanardrottnum skulu
reglulega, og 4 videigandi hatt, gefnar upplysingar 4 medan a slitamedferd stendur.

A pessum grundvelli skulu allir Ianardrottnar (innstasbueigendur) hljéta jafna medferd. Jafnstdduakvasdid |
b-1id 3.1.2 i lanssamningnum vid Holland synir petta.

Kaeri Pall,

Astzeda jafnstoduakvaedisins  b-lid 3.1.2 § lanssamningnum vid Holland er st ad ef Tryggingarsjédur
innstaedueigenda og fjarfesta hefdi yfirforgangsrétt mundi pad leida til 6jafnrar medferdar lanardrottna
Landsbankans, sem er ekki i samraemi vid meginregluna um jafna medferd lanardrottna. Af peim sdkum
er engin yfirforgangsrétiur samkvaemt hollenskum idgum (eda samkvaemt enskum I6gum, ég taladi vid
Andrew McClean). Ahrif yfirfforgangsréttar yrdu pau ad kostnadurinn af innlanatryggingakerfinu mundi
faerast yfir 4 adra lanardrottna gjaldprota bankans. Eg get gert mér f hugarlund &rekstrana vid vidkomandi
evrépskar tilskipanir eda ad minnsta kosti vid meginreglurnar sem liggja peim til grundvallar. Eg stla ad
rannsaka petta nanar og hef svo aftur samband vid pig.



P. Mathijsen, Professor Blijde Inkomstlaan, 1
Vrije Universiteit Brussels 1040 Bruxelles/Brussels
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Email: mathijsen@eu-law.be

LEGAL OPINION

This legal opinion deals with the question whether or not it is contrary to EEA law to
grant the Icelandic Deposit Guarantee Fund (IDGF) “super” priority over all other
depositors and creditors, in relation to the assets of Landsbanki in the insolvency
proceedings of that bank.

The opinion will focus on European law, mainly the primary law provision
prohibiting discrimination on grounds of nationality’, also referred to as the basic
principle of “equal treatment”. No stand will be taken on the interpretation of the
relevant Icelandic legislation apart from the conclusions drawn from a European law
point of view.

Introduction

Among the various EC Directives concerning credit institutions, such as Directive
77/780, Directive 89/299° and Directive 2002/8,* Directive 94/19/EC° on Deposit
Guarantee Schemes is particularly important for formulating answer to the above
question. Indeed, it provides that all States must establish a deposit guarantee scheme
that ensures that each bank deposit is covered, up to at least 20,000 Euros, in case of
bank failure. According to Article 11 of this Directive the Deposit Guarantee Scheme
has the right of subrogation for what it pays out. However, the Directive does not in
any way deal with the repartition of the estate of the failed financial institution. The
question of priority order amongst deposit holders and other creditors is therefore
governed by relevant national laws and regulations, based on the applicable EU
directives and in accordance with the European Treaties.

When all the major Icelandic banks collapsed in October 2008, the situation of
depositors in foreign branches of Landsbanki became uncertain, to say the least.
Indeed, the Icelandic Government contested its obligation to guarantee payments in
case these exceeded the existing funds of the Deposit Guarantee Fund ia. with
reference to the systemic failure of the banking system. Nonetheless, Iceland has
given a guarantee to a loan of the IDGF from the UK and the Netherlands, pending
the approval of Althingi, in order for the fund to meet its obligations of the minimum
payment under Directive 94/19. The State guarantee becomes valid on 5 June 2016
and recoveries made from Landsbanki’s liquidation will reduce the amount of the
quarterly repayment instalments.

' EC Article 12,1.

211977} 0.J. L322/30.

?[1989] O.J. L124/16.

+11999] O.J. L26/4.

* [1994] O.J. L135/5. See in this respect Case C-233/94, Germany v European Parliament and
Council : [1997] E.C.R. I-2405 concerning the obligations imposed on all credit institutions and Case
C- 22/03: Peter Paul et Alia v Bundesrepublik Deutschland: [2004] E.C.R. 1-9425: liability of the
supervisory authorities resulting from defective supervision..
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It is thus of vital importance for Iceland to make the most of the assets of Landsbanki,
in order to ensure that the assets will cover the majority of Landsbanki’s debts
towards all its depositors. In that regard, the distribution of the assets between the
creditors in the insolvency proceedings is essential. It has been argued — both for and
against — that the JDGF should have priority over other depositors and creditors in the
distribution of Landsbanki’s assets. This difference of opinion arises from dissimilar
interpretation of the Icelandic insolvency legislation. As I am told, Icelandic law
provides that during insolvency proceedings of a financial institution, deposits are
considered priority claims, cf. the Emergency Act No. 125/2008 and amendment Act
to the Act on Financial Institutions No. 44/2009. Similar amendments were made to
Article 10 of the Act on the Deposit Guarantee and Compensation Scheme No.
98/1999, establishing that claims made by the IDGF are also priority claims according
to Article 112 of the Insolvency Act No. 21/1991. Icelandic lawyers seem to differ on
whether the IDGF can be given a “super” priority status under the current legal
regime. In my view, as reasoned below, such an interpretation of Icelandic law would
be in contradiction with the obligations of the Icelandic State under the EEA
Agreement.

EEA Law

Arguments to the effect that the IDGF could be given a greater priority than other
depositors in the insolvency proceedings of Landsbanki trigger some issues relating to
EEA law, especially the principle of non-discrimination on grounds of nationality or
equal treatment.

The purpose of the Deposit Guarantee Scheme was to prevent runs on banks in
Europe. That is, to ensure that depositors would trust banks — both domestic and
foreign ones — to hold and secure their money, even in the time of crisis. As a result,
depositors would put their trust in the Deposit Guarantee Scheme, knowing that they
would always be able to recover up to at least 20,000 Euros of their deposits.
Although, the Deposit Guarantee Scheme provides a minimum set of security for
depositors, the scheme alone is not able to fully prevent runs on banks. To boost
depositor’s faith in the financial system some Member States have increased the level
of protection with their domestic banks. Other Member States have not; this means
that the level of protection varies from Member State to Member State. That fact
alone can deter depositors from doing business with foreign banks. Furthermore, if
national legislation in some Member States is formulated in a manner which makes it
more difficult for foreign depositors to recover their deposits in the event of banking
failure — leaving domestic depositors unharmed — that could be extremely harmful for
the internal market. It is indeed vital for the functioning of the internal market that
each Member State respects the rules laid down in the marketplace. Therefore,
Member States have to renounce any concession and/or protectionism — of their own
companies and citizens — for the greater good of the internal market. As provided for
in the EC Treaty and, even more explicitly in the case law of the European courts, a
ban on discrimination on grounds of nationality constitutes a basic prerequisite for the
functioning of the internal market.
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The principle of non-discrimination or equal treatment

The principle of non-discrimination or equal treatment is a fundamental rule in
European law and applies to all the fundamental freedoms and other activities of tlée
Community. It is laid down in Article 4 of the EEA Agreement and reads as follows:

“Within the scope of application of this Agreement, and without prejudice to any special
provisions contained therein, any discrimination on grounds of nationality shall be prohibited.”

It is a general principle and therefore binding on both the Community and the
Member States within the scope of application of EEA law. Moreover, it is mentioned
in a number of distinct contexts in the EEA Agreement. The general provision in
Article 4 EEA is the underlying principle for all other provisions. It comes into
consideration as such when the EEA Agreement does not lay down any specific rules,
as is the case with the situation at hand.” The principle is set out to ensure that any
discrimination (on grounds of nationality) is eliminated. As the EC Court of Justice
put it:
“By prohibiting "any discrimination on grounds of nationality” Article 7 [now Article 12] of the
Treaty requires that persoms in a situation governed by Community law be placed on a
completely equal footing with nationals of the Member State. In so far as this principle is
applicable it therefore precludes a Member State from making the grant of a right to such a

person subject to the condition that he reside on the territory of that State - that condition is not
imposed on the State' s own nationals.

This includes not only overt discrimination but also indirect discrimination, which can
occur when a national rule is “de facto” discriminatory even though the
discriminatory purpose of the rule is not obvious. In such cases it is necessary to
examine the rule in question to see if the application of the rule has any
discriminatory effects on foreign nationals. This includes all forms of discrimination
which, by the application of other distinguishing criteria, lead to the same resuit.
According to the Court of Justice:

“It is settled case law of the ECJ that the rules of equal treatment prohibit not only overt
discrimination based on nationality but also all covert forms of discrimination which, by
applying other distinguishing criteria, achieve in practice the same result, see, e.g., the
Jjudgments of the ECJ in C-350/96, Clean Car Autoservice: [1998] ECR 1-2521 (hereinafter
“Clean Car Autoservice"), at paragraph 27, and Case (C-266/95, Merino Garcia v
Bundesanstalt fiir Arbeit: [1997] ECR 1-3279, at paragraph 33.”°

Discriminatory measures may, eventually, be justified by “imperative requirements in
the general interest”. In order for this to be acceptable the measures must fulfil three
criteria: be based upon a legitimate aim, be suitable to achieve the legitimate aim and,
thirdly, they may not go beyond what is necessary to achieve the aim pursued:

“It is settled case-law that the principle of non-discrimination, which has its basis in Articles 12
EC and 43 EC, requires that comparable situations must not be treated differently and that
different situations must not be treated in the same way. Such treatment may be justified only if it
is based on objective considerations independent of the nationality of the persons concerned and is
proportionate to the objective being legitimately pursued (see, to that effect, Case C-164/07 Wood
[2008] ECR I-0000, paragraph 13 and the case-law cited)”.”’

S See also Article 12 EC. Resulting from the principle of homogeneity the interpretation and
application of Article 12 EC and Article 4 of the EEA Agreement is analogous.

"EFTA Court Case E-5/98 Fagtiin, para 42.

¥ Case 186/87, Cowan [1989] ECR 195, para 10.

® EFTA Court Case E-3/98 Herbert Rainford-Towning, para 27.

% Case C-524/06 Heinz Huber, para 75.
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The above mentioned three grounds must, in the Community context, be interpreted
strictly, so that their scope cannot be determined unilaterally by each Member State
without any control by the Community institutions.’’ Thus, public policy and public
security may be relied upon only if there is a genuine and sufficiently serious threat to
a fundamental interest of society.'> Moreover, those derogations must not be
misapplied so as, in fact, to serve purely economic ends.!

Is there a violation of Article 4 of the EEA Agreement?

In this particular case, it is clear that if Icelandic law provides that the IDGF enjoys a
greater priority than other depositors in the insolvency proceedings, Landsbanki’s
debt with the Fund will be paid first and later the outstandings will be divided
between the other creditors. That means that the total asset value divided between the
other creditors — after the Fund has taken its share — is consequently lower than if the
Fund would be placed on equal footing with other creditors.

A part of the measures taken by the Icelandic Government when three of Iceland’s
major banks collapsed in October was the split up of Landsbanki in two entities,
respectively New and Old Landsbanki (here referred to as Landsbanki). All deposits
in branches of Landsbanki in Iceland itself were moved to the new entity and
statements were made that these deposits would be fully guaranteed by the Icelandic
State. This has been explained by the Icelandic Government as having been necessary
to maintain a functioning banking system in Iceland and prevent a run on the banks
with dramatic and unforeseen consequences. Deposits in foreign branches were
however left in the old bank. Given that most Icelanders hold deposits in Iceland and
most foreigners hold deposits abroad it is clear that foreign depositors were put in a
disadvantaged position, since it is not certain how the assets of the insolvent
Landsbanki will be distributed. Questions have been raised whether this constitutes
discriminatory behaviour of the Icelandic authorities. Apparently, the Icelandic
Government has justified these measures i.a. by referring to the fact that the State was
not in a credible way able to cover all deposits (with the size of the three major banks
being close to 12 times the nation’s GDP). However, all deposits, both Icelandic and
foreign, were given priority over other claims with the Emergency Act No. 125/2008,
according the Government’s statements.

In my view, it is apparent that the foreign depositors’ situation would be worsened
dramatically, compared to national depositors, if they would not benefit from the
priority in Landsbanki’s estate as stipulated above. It is clear that the /IDGF — and
consequently the Icelandic State — would benefit vastly if it were given “super”
priority over the assets of Landsbanki in the insolvency proceedings. That would
lower the value of the assets left for other depositors — being mainly Her Majestic
Treasury (HMT) and the Dutch National Bank (DNB) in subrogation of the majority
of deposit holders in those respective Member States: the UK and the Netherlands. If
the Emergency Act would not be considered to put all depositors in an equal position
of priority claims, the foreign depositors would most likely only receive the minimum
of 20,000 Euros of their deposits, if that, while according to statements of the
Icelandic Government in October 2008 all depositors in Iceland are fully covered.
This would in my view clearly constitute a discriminatory treatment in violation with
Iceland’s obligations under the EEA Agreement.

! Case 36/75 Rutili v Minister for the Interior, paras 26 and 27.
2 Case 36/75 Rutili v Minister for the Interior, para 28, and Case C-348/96 Calfa, para 21.
** Case 36/75 Rutili v Minister for the Interior, para 30.
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Then the question arises whether such discrimination can be plausibly justified? It is
hard to see that EEA law would accept a justification of economic considerations: for
the sole reason that equal treatment would only be achieved at high costs, i.a. major
increase in taxes or less governmental spending in other fields. This, however, seems
to be the only reason to be invoked, since the realization of assets and the order of
claimants in the bankruptcy estate cannot be considered to be part of the emergency
measures taken in October to secure public order and public security. It is therefore
my opinion that giving the IDGF “super” priority in Landsbanki’s estate would
constitute a breach of the principle of non-discrimination under the EEA Agreement,
which cannot be justified with legitimate aims.

Since the aim would not be considered legitimate, it is not necessary to evaluate
whether the measures would be suitable and necessary to achieve the aims pursued,
but nevertheless it seems quite clear that fulfilling the proportionality test would be
very far-fetched.

Conslusion

With reference to the aforesaid it is my conclusion that an interpretation of Icelandic
law according to which IDGF would have “super” priority over other depositors and
creditors in relation to the assets of Landsbanki in its insolvency proceedings would
clearly constitute a discriminatory treatment in contradiction with Iceland’s
obligations under the EEA Agreement. Such discrimination could not be justified with
reference to legitimate aims, since economic considerations are not accepted as a
justification for illegitimate action.

Prof. Mr. Dr. P.S.R.F Mathijsen
Brussels, 28.07.09
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