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Efni: Um forgangsrétt tryggingasjoda innstaedueigenda i protabu i Danmérku,
Noregi og i Bretlandi.

I greinargerd send Fjarlaganefnd Alpingis 30. 07.2009, var m.a. fjallad um
forgangsrétt tryggingasjoda innstzdueigenda sem yfirtekid hafa krofur
innstedueigenda gagnvart protabii ad einhverku eda 6llu leyti. I mélinu hafdi pvi
sjénarmidi verid haldid fram ad med yfirtoku innstedukrofu fengi Tryggingasjodur
innstedueigenda forgang gagnvart protabiinu umfram bad sem eftir veri af
kréfunni 1 hendi innstedueigandans eda pess sem yfirtekid hefdi krofuna. Hofou
bau sjonarmid ad visu ekki verid studd beinum dkvadum laga um Tryggingasjod
. innstedueigenda en visad til pess sem talid var samberilegt i islenskum rétti og
ennfremur talid ad pad veeri i samrami vid pad sem gerdist i §6rum 16ndum.

Danmérk og Noregur

{ tilefni af pessu var leitad eftir upplysingum um hvernig pessum malum veri
héttad i Danmérku og Noregi og er greint fr4 nidurstodum pess i medfylgjandi
minnisbladi frd 16gmannsstofunni LEX/Eiriki Elisi Porldkssyni, sem leitad til
danskrar og norskrar 16gmannastofa med spurningar um pessi efni.

Vid spurningu 1, hvort sjédur vidkomandi lands sem greiddi beetur yfirteki
jafnframt krofur gagnvart protabuinu, var svar beggja landanna a0 svo veeri.

Vid spurningu 2, hver veeri stada krofu sem pannig veeri yfirtekin gagnvart
protabuinu, var svarid ad rétthaed hinnar yfirteknu krofur veeri sama rétthed kréfu
innstadueiganda.

Svar vid spurningu 3, hvort krofur sjodsins nytu einhvers konar forgangs umfram
alrar krofur af somu rétthad, var svarad neitandi.

Vidbdtarspurningu med demi um ad tryggingasjoédur hafi yfirtekid hluta krofu en
afgangur hennar veri i hendi innstedueigandans var svarad pannig ad i Noregi



stedu pessir adila jafnfaetis gagnvart uthlutun Gr biinu en i svarinu fr& Danmérk
kom fram a0 sjoédurinn fengi ekki greidslu frd protabuinu fyrr enn
innstadueigandinn hefdi fengid krofu sina ad fullu greidda fra sjodnum og buinu.

Svar vid spurningu 4 sem var um reglur dbyrgasjoda launa i 16ndunum kom fram
a0 krarfa slikra sj6da sem greitt hafa tryggingu hefur somu st6du gagnvart protabui
og krafa launamanns vegna efirstodva launanna eins og almennt er gert hér 4 landi
en su skodun ad pvi xtti ad haga med 68rum heetti hafdi verid adalroksemd fyrir
meintum sérstokum forgangi Tryggingasj6ds innstedueigenda.

Bretland

Medfylgjandi er einnig skjal fra breska fjarmalaeftirtitinu (FSA) par sem gerd er
grein fyrir reglum um greidslur Gr breska innstedutryggingasjodsins. Par kemur
fram ad par i landi eru reglurnar pacr ad hafi tryggingasjodur greitt batur og
yfirtekid pannig hluta af kréfu innsteedueigandans 4 hann ekki rétt 4 greidslu ur
protabuinu fyrr en ad fullu hefur verid gert upp vid innstedueigandann. Er hér um
somu reglu ad reda og fram kemur i svari Dana.

Pad kemur einnig fram ad Ofug regla p.e. forgangur tryggingasjodsins umfram
innsteedueigandann hafi verid i gildi fyrir arid 2001 pegar breytt var yfir i
nugildandi reglu. Ennfremur er par bent 4 pridju leidina, millileid sem er hlidstad
peirri reglu sem gildir hér a landi og i Noregi, p.e. ad tryggingasjédurinn og
krofuhafinn hafi jafhan forgangsrétt.

Nidurstada

I pessum premur 16ndum er reglur um forgang tryggingasj6ds vs innistedueiganda
med peim hatti ad i Noregi hafa pessir adilar jafnan forgang til greidslna tGr
brotabli en i Danmérku og Bretlandi hefur innisteedueigandinn forgang umfram
sj6dinn. Uppgjorssamningur TIF og breska sjodsins og hlidsted akvaedi i
lanasamningi vid Holland tryggir hinum erlendu adilum, hvort sem er
innstedueigendum eda erlendu sjodunum sem yfirtekid hafa hluta af peirra kréfum
ekki betri rétt en islenski sjédurinn hefur og ekki betri rétt en pessir sjodir hefou
haft 4n pessara samningsikvaeda. Pvert 4 moéti eru akvaedi samninganna i fullu
samreemi vid bar reglur sem gilda 4 fslandi og i Noregi, sem eru islenska sjédnum
hagstadari en paer reglur sem 1 gildi ern 1 Bretlandi og i Danmorku.

Fylgiskjol: 1. LEX/Eirikur Elis Porldksson; Uthlutun Gr bui fjarmalafyrirteekis vegna krafna
sem ratur eiga ad rekja til iistaedna samkvaemt donskum rétti og norskum rétti
2. Fiscal Services Authority; Operation of the Financial Services Compensation
Scheme (FSCS) for deposit protection
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Til: Stjérnar Tryggingarsjéds innstaedueigenda og fjarfesta

Fra: LEX / Eiriki Elisi Porlakssyni hrl.

Dags.: 31. juli 2009

Efni: Uthlutun r bui fiarmalafyrirteekis vegna krafna sem eiga reetur ad

rekja til innsteedna samkvaemt donskum og norskum rétti

L
Inngangur

i tilefni af umraedum um hvort Tryggingarsj6dur innsteedueigenda og fjarfesta (TIF)
eigi rétt & greidslu & undan erlendum tryggingarsjodum pegar kemur ad uppgjori
innstaedna ur bui Landsbankans og tilvisana til norreens réttar i pvi sambandi hefur

verid aflad alits norskrar og danskrar Ibgmannsstofu & réttarstédunni par i landi.

Nénar tiltekid var leitad til donsku légmannsstofunnar Bech-Bruun, sem er med
hofudstddvar i Kaupmannahéfn, og norsku Idgmannsstofunnar Wikborg Rein, sem er

med hofudstddvar i Oslo, og éskad svara vid nedangreindum spurningum:

»1. If payments are made from the Danish/Norwegian Guarantee Fund for
Depositors to depositors under the Danish/Norwegian Act which implement

Directive 94/19 on deposit guarantee schemes does the fund overtake the
depositors claim against the insolvent company?

2. If that is the case what is the status of the fund's claim against the insolvent

company (i.e. is it a priority claim or some different type of claim)?

3. Do the claims of the fund (stemming from its payments to depositors) enjoy
any kind of superpriority over other claims which have the same ranking (i.e.
should the claims of the Guarantee Fund be paid in full, before other claims

which have the same ranking are considered)? If so, what is the basis for this?

4. Please explain, what ranking claims which the Norwegian Guarantee Fund
for salaried employees holds against & bankrupt estate (as a result of payments
made from the Fund to employees) have and whether these claims have some

kind of superpriority over other claims of the same ranking?“

Jafnframt var eftirfarandi vidb6tarfyrirspurn beint til Iigmannsstofanna:

,»Could you please clarify the following issue under Danish/Norwegian law:



Example: A depositor has a claim of 50.000 against an insolvent bank. He
receives payment of 20.000 from the Guarantee Fund, but still holds a claim for
30.000 against the bank.

Question: If such partial payment is made to depositors from the Guarantee
Fund will the claim against the bank which has been assumed by the Fund
have the same ranking as the depositor's claim againt the bank (i.e. for the
amount of 30.000 which he has not received from the bank)?“

Eftifarandi umfj6llun er byggd & svérum légmannsstofanna vid framangreindum
fyrirspurnum., en auk pess var aflad nnanari skyringa 4 4kvednum atriéum.

Il.
Réttarstadan samkvaemt donskum rétti

Ef greitt er til innstaedueigenda Ur danska tryggingarsjédnum yfirtekur sjédurinn kréfu
innsteedueigandans gagnvart hinu égjaldfeera fiarmalafyrirtaeki. Samkveemt pvi &
sjodurinn endurkrdfu gagnvart fjarmalafyrirteekinu.

Samkveemt ddnskum rétti er meginreglan st ad framsalshafi kréfu 68last ekki betri
rétt gagnvart skuldara en framseljandi atti, auk pess sem tekid er fram i 99. gr.
danskra laga um gjaldprotaskipti ad rétthaed kroéfu breytist ekki i kj6lfar framsals. P&
kemur hvorki fram i dénskum Iégum um gjaldprotaskipti né 68rum reglum ad krafa
tryggingarsjodsins njoti einhvers konar forgangs umfram kréfur annarra kréfuhafa.
Samkveemt pessu er stadan samkvaemt donskum rétti si ad réttheed krofu
tryggingarsjodsins og rétthaed kréfu innsteedueigandans gagnvart hinu égjaldfeera
fiarmalafyrirtaeki er st sama.

Peirri spurningu hvort kréfur sj68sins njéti einhvers konar forgangs umfram adrar
kréfur sem hafa sému st6du samkvaemt dénskum rétti pannig ad greida beri kréfu
sj6dsins &dur en athlutun vegna annarra krafna med sému rétthaed fer fram var
svarad neitandi.

Pa var vi8bétarspurningunni um pad hvort peer adstaedur ad sjodurinn hafi greitt hiuta
innstaedukréfu og yfirtekid hana leidi til pess ad krafa sjédsins hafi somu st6du og
krafa innstaedueigandans (vegna pess hluta sem ekki hefur veri® greiddur af
sjodnum) gagnvart fiarmalafyrirteekinu svarad jatandi. Sérstaklega var tekid fram ad
samkveemt donskum rétti muni sjédurinn ekki fa greidslu fra buinu fyrr en
innsteedueigandinn hafi fengid kréfu sina ad fullu greidda fra sj68num og buinu.

Hafi danski abyrgdarsj6dur launa greitt starffsménnum launakréfur &8last hann kréfu
gagnvart hinu 6gjaldfeera fyrirteeki sem hefur sému rétthaed og krafa starfsmannsins.
Pessi krafa sj6dsins hefur ekki forgang umfram adrar kréfur med sému stédu.



.
Réttarstadan samkveemt norskum rétti

Ef greitt er til innsteedueigenda Ur norska tryggingarsjédnum yfirtekur sjédurinn kréfu
innstaedueigandans gagnvart hinu égjaldfeera fiarmalafyrirteeki. Samkveemt pvi a
sjédurinn endurkréfu gagnvart fiarmalafyrirtaekinu.

Samkvaemt norskum rétti hefur krafa sjodsins sému rétthaed og krafa
innsteedueigandans gagnvart hinu égjaldfaera fijarmalafyrirteeki.

Peirri spurningu hvort kréfur sjédsins njéti einhvers konar forgangs umfram adrar
kréfur sem hafa sému stédu samkvaemt norskum rétti pannig ad greida beri krofu
sjodsins adur en dthlutun vegna annarra krafna med sému rétthaed fer fram var
svarad neitandi.

Pa var vidbétarspurningunni um pad hvort paer adsteedur ad sjédurinn hafi greitt hluta
innsteedukréfu og yfirtekid hana leidi til pess ad krafa sjédsins hafi sému stédu og
krafa innsteedueigandans (vegna pess hluta sem ekki hefur verid greiddur af
sj6dnum) gagnvart fiarmalafyrirteekinu svarad jatandi. Jafnframt var tekid fram ad
samkvaemt norskum rétti séu engar reglur, venja eda framkvaemd sem bendi til pess
ad greida beri krofu sjodsins ad fullu &dur en greitt er vegna krofu
innsteedueigandans. Par sem tryggingarsjédurinn tekur yfir kréfu innsteedueigenda ad
pvi marki sem greidsla ur sj6dnum hefur att sér stad er talid ad krafa sj6dsins hafi
sému rétthaed og krafa innstaedueigandans, en samkvaemt pvi hefur ekki verid talid
ad pad beri ad greida sjédnum & undan innstaedueigandanum.

Hafi norski abyrgdarsj6dur launa greitt starfsménnum launakrofur 68last hann kréfu
gagnvart hinu égjaldfaera fyrirteeki sem hefur sdému réttheed og krafa starfsmannsins.
Pessi krafa sj6dsins hefur ekki forgang umfram adrar kréfur med sému stédu.

.
Samantekt

Samkvaemt peim svérum sem borist hafa fra fyrrgreindum Idgmannsstofum er stadan
samkveemt donskum og norskum rétti su ad tryggingarsjédur i pessum rikjum
yfirtekur kréfur innsteedueigenda ad pvi marki sem peer eru greiddar. Endurkréfur
tryggingarsjodsins njéta sému réttheedar og kréfur innsteedueigandans.

Jafnframt njéta krofur sjédsins ekki forgangs umfram adrar krofur sem njéta sému
rétthaedar pannig ad greida beri kréfu sjédsins 48ur en Gthlutun vegna annarra krafna
med sému rétthaed fer fram.

Hafi sjodurinn greitt hiuta innstaedukréfu og yfirteki® hana hefur krafa sjodsins
samkvaemt dénskum og norskum rétti sému stédu og krafa innsteeSueigandans
(vegna pess hluta sem ekki hefur verid greiddur af sjé8num). Ennfremur, er ekki gert
rad fyrir pvi ad sjédurinn fai fulla greidslu vié Gthlutun Gr bainu 48ur en Gthlutad er til
innstaedueigandans.
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Introduction

In January 2008 the tripartite authorities', working together with the FSCS, issued a
consultation document Financial stability and depositor protection*. About 100
responses have been received to that document. Details of the responses received will
be published shortly, as part of a further round of consultation on these issues to be
taken forward over the summer. The FSA will then issue a consultation paper (CP) in
due course on issues relevant to the compensation scheme, including limits for all the
FSCS sub-schemes and not just that for deposits.

The Tripartite Authorities are in the process of analysing responses to the January
consultation document in detail. The Authorities will be holding further discussions
with interested parties such as trade bodies and consumer bodies as part of the next
round of consultation, before the FSA issues the CP. So we cannot give any indication
at present of our likely reaction to the responses. The purpose of this document is to
enable informal discussions to continue with stakeholders in the period prior to the
publication of our CP, building on discussions held with respondents and other
stakeholders during the current round of consultation. The paper also explains how
the current FSCS system for deposits operates and sets out other possible approaches.
We propose to seek views on these options in the discussions we will be holding with
interested parties before issuing our CP.

How the current system for deposits operates and other possible
approaches

During the current round of consultation, including discussions that the FSA and
other Authorities have held with stakeholders on the issue of compensation limits, a
range of views have emerged. Some hold that no increase on the current limit of
£35,000 is needed, while others argue that an increase would provide consumers
with a greater degree of confidence in their deposits. A general theme was that care
needed to be taken with communication of the compensation limit, so that
consumers were given sufficient information to be better informed than at present,
but were not caused to worry by being given too much information.

To facilitate further debate before we issue our CP we feel it is helpful to set out in
more detail than was the case in the January consultation document how the current
compensation limit would be applied in the event of a bank failure, and other possible
approaches. The description below looks at the position of consumers with deposits at
or below the compensation limit and those with amounts exceeding that limit.

In October 2007 we removed coinsurance® to protect consumers up to a maximum
of 100% of £35,000 and we will be consulting in our CP on the possible need for
further changes. The options appear to be to keep the limit at £35,000, increase it by
a finite amount or have no upper limit. There was no clear consensus on any of these

FSA, HM Treasury and Bank of England.
www.hm-treasury.gov.uk/media/3/5/banking_stability_pu477.pdf

Before coinsurance was removed, depositors were protected for 100% of the first £2,000 of their deposit and 90% of
the next £33,000, so the maximum compensation was £31,700.
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options in the feedback received on Chapter 5 of the January consultation document,
and further analysis will be needed before we can put forward firm proposals.

Consumers with deposits at or below the FSCS limit

For protected depositors with an account or accounts of a total net amount up to the
limit, the situation is straightforward. If a bank fails, they will be entitled to
compensation for the whole value of their deposit(s) from the FSCS. At the current
limit of £35,000, this will be the case for around 97% of bank accounts and 95% of
building society accounts. With a £50,000 limit this figure rises to 98% of bank
accounts and 97% of building society accounts.

Consumers with deposits above the FSCS limit

Those protected depositors who have money deposited over the compensation limit
will receive compensation promptly for the amount of their deposit up to the limit
(currently £35,000), in the same way as depositors with funds below the limit. So all
protected depositors will receive prompt compensation up to the FSCS limit.

Depositors with deposits above the limit may also receive additional funds above and
beyond what comes from the FSCS compensation scheme. How much they receive
depends on the rate of recoveries (also known as the dividend rate) from the estate of
the failed bank and how those recoveries are allocated between the FSCS and the
depositor. We have identified three methods for allocating recoveries, which are
broadly described below.

Current loss allocation method

The present method is a loss protection scheme, so the depositor is protected up to
£35,000 for the net loss for any protected deposit. This means that the FSCS, in
return for paying compensation of up to £35,000, takes over the depositor’s rights
against the bank and pays over recoveries received from the estate of the bank to the
depositor unless and until the deposit has been fully repaid®.

So, for example, assuming a 60% recovery rate, if a protected depositor has
£100,000 with the failed bank, he would initially receive £35,000 from the FSCS.
The FSCS would later receive a 60% recovery (£60,000) from the liquidator and pay
it over to the depositor. So the depositor’s total recovery would be £95,000 and the
loss £5,000. FSCS’s recovery would be nil. ‘

To look at this in a different way, the depositor is entitled to a recovery of £60,000
from the failed bank, leaving him, at this stage, facing a potential net loss of
£40,000. But he is also entitled to compensation from the FSCS, which will cover up
to £35,000 of this loss. So his total recovery is actually £95,000.

In reality, liquidations of banks can take many years. Therefore, depositors will have
to wait until the liquidator has completed the liquidation to find out how much more

The payment of recoveries by the FSCS to the depositor means that the depositor suffers no disadvantage from the
acceptance of the offer of compensation before receipt of the recoveries.

4 Feedback on tripartite consultation document
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they might receive in total, and there is of course no certainty that they will receive
any further payments.

Previous DPB method

The system in the UK has not always worked liked this. Before the current regulatory
system was set up on 30 November 2001, the Deposit Protection Board (DPB - the
predecessor to the FSCS in relation to deposits) was in operation and the system
worked differently. The DPB protected the first part of a protected depositor’s loss. It
would take over the depositor’s rights against the bank (up to the amount of
compensation paid) and so be reimbursed by the liquidator for any compensation
payment it had made to the depositors.

So, following the example above and assuming today’s compensation limit and a
recovery rate of 60%, a depositor with £100,000 with the failed bank would have a
total recovery of £60,000. The depositor would initially receive £35,000 from the DPB.
Once the liquidator had finalised the liquidation, £35,000 of the £60,000 recovery
would be paid to the DPB and the remainder would go to the depositor, meaning that
the depositor in total would receive £60,000 and suffer a total loss of £40,000.

An alternative method

There are other ways in which a deposit compensation scheme can work, which lie in
the middle ground between the two contrasting methods mentioned above. With one
such method, the depositor receives the compensation payment from the FSCS in the
usual way. The recovery percentage is then applied to the remainder of their original
deposit. So if the general recovery rate is 60%, the depositor could expect to recover
the same proportion of their loss above the limit. (This might therefore be described
as a ‘rateable’ method.) With this method, the recoveries are shared between the
compensation scheme and the consumer.

Using the same example as above, the depositor has £100,000 deposited with the
failed bank and as such receives compensation from the FSCS of £35,000. They are
then entitled to recover part of their remaining loss (£65,000) at the 60% recovery
rate. Therefore, the total recovery for the depositor is £35,000 (FSCS payment) plus
£39,000 (60% of the remainder of their loss of £65,000). The total payment received
by the depositor is £74,000 and the total loss is £26,000.

In this system the FSCS would again stand in the shoes of the depositor to
recover some (but, assuming a recovery rate of less than 100%, not all) of the
compensation it had paid out to the depositor. In our example, the FSCS would
receive back 60% (recovery rate) of the £35,000 that it had paid out to the
depositor, which would be £21,000.

Summary

This is a complicated topic but the basic mathematics behind each of the systems is
actually straightforward. There are some similarities between the three methods.
Each system may, if the protected deposit exceeds £35,000, result in depositors
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receiving payments in two or more instalments. And in each case, the depositor may
receive in total more than the FSCS limit. But because this is also dependent on the
recovery rate from the failed bank, the depositor will not know in advance how
much the total payments will be.

With all three methods, the payments made by the FSCS that cannot be recovered
from the failed bank will be a cost to FSCS levy payers. The cost to levy payers is
greatest with the current method, least with the DPB method. The rateable method
represents a compromise between the two, and conforms to the common
understanding of what is meant by deposit compensation — full coverage up to the
FSCS limit of £35,000, with the right to participate in recoveries for amounts on
deposit in excess of the limit.

The table below summarises how the three methods would operate, assuming a
consumer deposit of £100,000.

Consumer’s total recovery and levy payers’ net compensation costs

Current FSCS rules DPB rules 'Rateable’ option

Recoveries 50% 70% 90% 50% 70% 90% 50% 70% 90%

Consumer £85,000 | £100,000 | £100,000 | £50,000 | £70,000 | £90,000 | £67,500 | £80,500 | £93,500

receives back,
including
FSCS
compensation

Consumer £15,000 | £0 £0 £50,000 | £30,000 | £10,000 | £32,500 | £19,500 | £6,500

loses

Levy payers £35,000 | £30,000 | £10,000 | £0 £0 £0 £17,500 | £10,500 | £3,500

contribute

Please address any comment or enquiries about this document to:

Dermot Whelan

Financial Services Authority
25 The North Colonnade
Canary Wharf

London E15 1HB

Telephone: 020 7066 5156
E-mail: dermot.whelan@fsa.gov.uk
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