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Vardar: Frumvarp til laga um heimild til handa Landsneti
hf. til ad reisa og reka 220 kV raflinur fra Kroflustod ad
peistareykjavirkjun og ad idnadarsvadinu a Bakka i
Nordurpingi.

Lagt var fram & Alpingi & 145. ldggjafarpingi 2015-2016, mal nr. 876,
bingskjal 1696.

1 Inngangur

Frumvarp til laga um heimild til handa Landsneti hf. til ad reisa og reka 220 kV raflinur fra
Kroflust6o ad Ppeistareykjavirkjun og ad idnadarsvaedinu & Bakka i Nordurpingi vekur upp
margar spurningar. Frumvarpid beinist ad einni sérstakri framkveemd en mun p6é hafa viotaek
ahrif a fjolda annarra mala og mun, ef verdur ad 16gum, i peim malum fella dar gildi
[6gbundinn rétt einstaklinga med légvarda hagsmuni sem og umhverfisverndarsamtaka til
ad bera umhverfismat framkvaemda undir 6hddan Grskurdaradila. Frumvarpid, ef ad 16gum
verdur, mun pvi skerda rétt fjolda einstaklinga til réttmaetrar malsmedferdar.

Hér verdur einunngis fjallad um pann patt er snyr ad l6gum um umhverfismat framkveemda
nr. 106/2000 sem innleida akveedi evréputilskipunar um umhverfismat framkvaemda
(Directive 2011/92/EU of the European Parliament and of the Council on the assessment of
the effects of certain public and private projects on the environment) i islenskan rétt,
samkvaemt EES samningnum. islandi er samkvaemt honum skylt ad taka efni tilskipunarinnar

upp i islensk log.

2 Logvarinn réttur almennings
Ofangreind Evropul6ggjof veitir almenningi vidtek réttindi i tengslum vid mat & umhverfisdhrifum

meo;
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1. réttitil ad koma ad athugasemdum 4 hinum ymsu stigum umhverfismatsins og
2. rétti einstaklinga sem malid varar og umhverfisverndarsamtaka til ad bera
stjérnvaldsakvardanir undir 6hadan adila eda domstola.

Umhverfismati lykur ekki formlega fyrr en med stjérnvaldsakvordun, sem veitir ofangreindum
adilum rétt til ad bera akvérdunina undir 6hadan urskurdaradila (lidur 2).

bess misskilnings virdist p6 gaeta i umraedum um petta mal & islandi ad umhverfismati ljiki med dliti
Skipulagsstofnunar og er i kafla 2.2 i almennum athugasemdum med frumvarpinu talad um ad
“matsferli sé lokid“. betta virdist vera forsenda 3. gr. frumvarpsins. Alit Skipulagsstofnunar veitir ekki
keerurétt, enda er pad ekki stjornsysluakvérdun og stofnunin heimilar ekki framkveemdir eda bannar.
Sem adur segir likur umhverfismati fyrst med peirri stjérnvaldsakvéréun sem gefur adilum med
|6gvarda hagsmuni faeri a ad lata reyna a réttmeeti ferlsins i heild.

Samkveemt ndverandi [6gum er pvi eina akvordunin sem heegt er ad éska endurskodunar a i 6llu
umhverfismatsferlinu framkveemdaleyfi sveitarfélaganna (og eftir atvikum adrar leyfisveitingar).
Svona hefur petta verid i heilan aratug og eetti pvi ekki ad koma a dvart ad adilar med logvarda
hagsmuni eda umhverfisverndarsamtok sem telja ad ekki hafi verié rétt ad malum stadid i

matsferlinu nyti sér pann rétt.

fslensk stjornvold hafa stadfest pennan skilning & keeruheimild i umhverfismati og eru ymis deemi pvi
til studnings. Ma par t.d. nefna leidbeiningar Skipulagsstofnunar um umhverfismat framkvaemda sem
og beekling Skipulagsstofnunar: Skipulag byggdar og métun umhverfis (bls.4).

Einna skyrast kemur po pessi skilningur islenskra stjérnvalda fram i keerumali hja Eftirlitsstofnun
EFTA (ESA) um vissa peetti i umhverfismati &4 Blondulinu 3, en undirirtadur keerdi afmarkada peetti
matsins til ESA. ESA tok keeruna til efnislegrar medferdar. | rannsékn ESA & framkveemd laga um
umbhverfismat spurdi stofnunin islensk stjornvéld medal annars tveggja spurninga um keeruheimildir i
umbhverfismatsferlinu. Svar islenskra stjérnvalda er hjalagt i fylgiskjali 1.

f stuttu mali var spurt;

1. hvort alit Skipulagsstofnunar vaeri keeranlegt og, ef svo veeri ekki,

2. hvort adrar dkvardanir & sifari stigum i umhverfismatsferlinu veeru keeranlegar.

Til gloggvunar er vitnad hér beint i svar umhverfis- og audlindaraduneytisins til ESA fra 3. mars 2014:

‘1. Where the National Planning Agency issues an opinion under Article 11 of the
Environmental Impact Assessment Act No 106/2000 it is not possible to appeal against or
challenge such an opinion. The reason is that it is indeed not a decision, but only an opinion
which must be considered before a final decision is made, that is a decision on whether to
issue a permit or not for the project in question.... *

‘2. All projects that are subject to an EIA are also subject to a permit (development consent,
building permit or an operation permit) and the decision on issuing a permit can be appealed
to a special ruling committee on issues regarding the environment and natural resources
(Urskurdarnefnd umhverfis- og audlindamdla, www.uua.is). According to Act 130/2011 on
the ruling committee everyone who has legal interests in the decision in question can appeal
to the committee. In the case of decisions on permits for projects that fall within the scope of
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the EIA act non governmental organisations are considered to have sufficient legal interests,
that is the right to appeal, if they have at least 30 members and the appeal in question is in
line with the purpose of the organisation.’'

Af pessum svorum sem og vidreedum ESA vido umbhverfis- og audlindardduneytio & fundi ESA med
islenskum stjornvéldum & Islandi i mai 2014, par sem raduneytid stadfesti ad endurskodun &
framkveemdaleyfi teeki einnig til endurskodunar a umhverfismati eda svo vitnad sé i bréf ESA til
undirritads dags 15. mars 2015 (fylgiskjal 2) ;

"... the Ministry of the Environment confirmed at the package meeting in Iceland in May 2014
that an appeal of a decision granting development consent would also include a review of
the EIA [i: umhverfismat]', (feitletrun min)

Komst ESA ad peirri nidurstédu ad pessar upplysingar fra islenskum stjornvéldum stadfestu ad réttur
einstaklinga med légvarda hagsmuni og félagasamtaka samkvaemt Evréputilskipuninni sem hefdi
verid tekinn er upp i islenskan rétt samkveemt EES samningnum, sé tryggdur med keerurétti
leyfisveitinga (p.m.t. framkveemdaleyfi sveitarfélaga). Umhverfismati ljuki pvi ekki samkvaemt
islenskum 16gum ekki fyrr en med framkveemdaleyfi og pvi sé islensk 16ggjof i samraemi vid
Evroputilskipunina. Fjordi kafli bréfs ESA til undirritads fjallar um réttinn til endurskodunar og
nidurstddu ESA i ljési ofangreindra svara umhverfis- og audlindaraduneytis

Li6st er af framansdgou ad eini méguleikinn samkveemt islenskum I6gum fyrir einstaklinga med
lobgvarda hagsmuni og félagasamtok sem vilja lata reyna & légmeeti umhverfismats er ad keera
framkvaemdaleyfi. Svo sem adur sagdi er petta akvadi ekki nytt heldur hefur pad verid Obreytt um
arabil, svo sem utskyringar islenkra stjérnvalda fr4 arinu 2014 syna.

3 Nidurstada

Undirritadur gerir alvarlegar athugasemdir vid ofangreint frumvarp. Ef pad verdur ad 16gum mun pad
afnema l6gbundinn rétt peirra sem keerdu framkveemdaleyfin vegna fyrirhugadra raflina fra Kroflu ad
Bakka til ad fa I6gmeeti umhverfismats framkveemda endurmetid af 6hadum Urskurdaradila. Hvergi
fyrr i ferlinu o6llu var heegt ad krefjast endurskodunar. bessi réttur hefur verid til stadar i islenskri
16ggjof um arabil og er i fullu samreemi vid hid lI6gbundna ferla um umhverfismat. Hvergi fyrr i ferlinu
Ollu er heegt ad krefjast endurskodunar 6hads urskurdaradila a umhverfismatinu.

Ad auki er ekki vitad hver ahrif 3. gr. frumvarpsins ef hin yréi ad légum kynnu ad verda a inntak
keeruheimilda i 66rum sambeerilegum malum par sem framkvaemdaleyfi sveitarfélaga er eina
stjérnvaldsakvérdunin sem haegt er ad bera undir 6hadan Grskurdaradila. | slikum malum kynni
&kveedio ad takmarka til langrar framtidar moéguleika fjolmargra einstaklinga med l6gvarda hagsmuni
og umhverfisverndarsamtok til ad beita 61. gr. nattaruverndalaga i keerum vegna framkveemdaleyfa.

Ljost er ad frumvarp petta, ef verdur ad ldgum, veikir mjég paer Utskyringar og fullyrdingar sem
islensk stjornvold gafu i ofangreindu kserumali minu hja ESA um moguleika til endurskodunar &
umhverfismati. Augljoslega er i pvi frumvarpi sem na liggur fyrir gengid pvert a utskyringar islenskra

stjérnvalda i pvi mali.



Edlilegt verdur pvi ad telja ad ESA endurupptaki kaerumalid sem fellt var nidur i fyrra og meti
Utskyringar islenskra stjérnvalda & nyjan leik i ljosi pess ad i fyrsta mali par sem reynir a
endurskodunarakveedid i samreemi vio l6gformlega ferla og lysingar islenskra stjornvalda, stendur til
ad urskurdarnefndin verdi tekin Gr sambandi med lagasetningu adur en hdn hefur nad ad fjalla um
malio.

pad skal upplyst hér ad undirritadur hefur pegar vakio athygli ESA a frumvarpinu.

Algjor ovissa rikir um a hvern hatt 3. gr. frumvarpsins myndi hafa ahrif & hugsanlega kréfu undirritads
um endurskodun hugsanlegs framkvaemdaleyfis fyrir Blondulinu 3, ef og pegar til pess kemur. Sama a
eflaust vio um fjélmarga adra med légvarda hagsmuni i malum par sem alit Skipulagstofnunar liggur

fyrir. Hvergi er p6 ad finna i fylgiskjdlum samantekt a ahrifum frumvarpsins & dnnur mal, hversu
morg pau eru og hver ahrifin yrou.

Ekki verour séd ad geett sé medalhofs i pessu frumvarpi par sem fyrir liggur ad haegt er ad fara adrar
og mun umhverfissvaenni leidir vid flutning raforku fra kroflu ad Holasandi, og sneida alveg hja
Leirhnjukshrauni, og fra beistareykjum ad Bakka. E&lilegt er pvi ad spyrja sig hvenaer adrir
hagsmunir séu nzgilega litlivaegir til ad kaeruheimilidin samkvaemt ofangreindum l6gum sé ekki tekin
ar sambandi med lagasetningu og hvernig tryggja eigi ad vidlika endurtaki sig ekki i hvert sinn sem
latid er reyna & l1ogmeeti umhverfismats samkvaemt logbodnum kaeruleidum?

Undirritadur er fas ad veita frekari upplysingar og maeta fyrir nefndina i gegnum skype sé pess 6skad.

Virdingarfyllst

Olafur Valsson

Hélum, Oxnadal

601 Akureyri

Fylgiskjal 1. Bréf umhverfis- og audlindardduneytis dags 3. mars 2014

Fylgiskjal 2: Nidurstada ESA dags 15. mars 2015
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Reykjavik 3. mars 2014
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Reference is made to the EFTA Surveillance Authority's (hereinafter the Authority) letter,
dated 22 January 2014 (case No 73390 / Event No 696522). In the named letter the Authority
invited the Icelandic Government for clarification purposes to respond to two questions. The
guestions were:

1 Where the National Plaiming Authority issues an opinion under Article Ilof the
Environmental Impact Assessment Act No 106 of 25 May 2000, is it possible to appeal
against or challenge such an opinion? If so, please explain which parties are able to
launch such a legal challenge.

2. Where it is not possible to challenge an opinion of the National Planning Authority
directly, is there another opportunity at a later stage ofthe EIA procedure where such a
challenge may be raised? If so, please explain which parties are able to launch such a
legal challenge.

The Ministry's answers are as follows:

1 Where the National Planning Agency issues an opinion under Article 11 of the
Environmental Impact Assessment Act No 106/2000 it is not possible to appeal against or
challenge such an opinion. The reason is that it is indeed not a decision, but only an opinion
which must be considered before a final decision is made, that is a decision on whether to issue
a permit or not for the project in question. The Ministry would like to point out that in the case
of Annex Il projects the National Planning Agency's decision on whether the project shall be
subject to an ELA can be appealed.

2. All projects that are subject to an EIA are also subject to a permit (development consent,
building permit or an operation permit) and the decision on issuing a pennit can be appealed to
a special ruling committee on issues regarding the environment and natural resources
(Urskurdarnefnd umhverfis- og audlindamala, www.uua.is). Accordingto Act 130/2011 on the
ruling committee everyone who has legal interests in the decision in question can appeal to the
committee. In the case of decisions on permits for projects that fall within the scope of the EIA
act non governmental organisations are considered to have sufficient legal interests, that is the
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right to appeal, if they have at least 30 members and the appeal in question is in line with the
purpose of the organisation.

The Ministry apologises for the delay in replying to the Authority's questions. Please do not
hesitate to contact the Ministry if any further assistance is needed.



Case handler: Gabrielle Somers Brussels, 30 March 2015
Tel: (+32)(0)2 286 1876 Case No: 73390 EFTA SURVEILLANCE
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Mr. Olafur Valsson
Avenue des Villas 55a
1060 St Gilles
Brussels

Dear Mr Valsson

Subject: Complaint against Iceland concerning the application of the Environmental
Impact Assessment Directive

1 Introduction

Reference is made to your previous correspondence with the Internal Market Affairs
Directorate of the EFTA Surveillance Authority (“the Directorate”), in particular your
written observations of 6 February 2015 to the Directorate’s letter of 7 November 2014.

The Directorate would like to address the issues mentioned in your letter regarding the
alleged failure of Iceland to comply with Directive 2011/92/EU o fthe European Parliament
and ofthe Council on the assessment ofthe effects ofcertainpublic andprivate projects on
the environmentl (“the Directive”) in relation to the proposed construction of 155 km of
gravel roads in connection with the construction of high voltage overhead electricity lines
from Blanda power station to Akureyri, commonly referred to as the Blondulina 3 Project
(“the Project”).

2 Relevant EEA Law

Atrticle 3 of the Directive reads as follows:

The environmental impact assessment shall identify, describe and assess in an
appropriate manner, in the light of each individual case and in accordance with
Articles 4 to 12, the direct and indirect effects ofaproject on thefollowingfactors:

(8  human beings, fauna andflora;

(b) soil, water, air, climate and the landscape;

(©) material assets and the cultural heritage;

(d) the interaction between thefactors referred to in points (a), (b) and

(c).

1The act referred to at point 1la of Annex XX to the EEA Agreement.

Rue Belliard 35, B-1040 Brussels, tel: (+32)(0)2 286 18 11, fax: (+32)(0)2 286 18 00, www:.eftasurv.int
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3 Assessment
3.1 Requirement to carry out an EIA in respect of the road construction

Points 7(b) and 7(c) of Annex I to the Directive clearly lay out the obligation to carry out
an EIA in respect of substantial road projects, i.e. the construction of motor ways or new/
widened four lane roads. The decision whether to subject the construction of other roads
which fall under Annex Il ofthe Directive to an EIA, lies within the discretion of the States.
As a matter of Icelandic law, an EIA is required for all new roads outside urban areas of
more than 10km2.

3.2 Scope of the assessment of the proposed construction of roads in the EIA

In your complaint and written observations of 6 February 2015, you allege that Iceland
failed to comply with the Directive by failing to properly assess the environmental effects
of the Blondulina 3 Project in accordance with Article 3 of the Directive. Specifically, you
allege that the opinion of the National Planning Agency (“the NPA”)3did not conclude that
the proposed road constructions should be subject to an environmental impact assessment
under Act 106/2000 on Environmental Impact Assessments (“the Icelandic EIA Act”). In
essence, you claim that the proposed road constructions were not sufficiently assessed in
the environmental impact assessment for the Blondulina 3 Project (“the EIA Report™).4

3.2.1 Consideration ofthefactors referred to in Article 3 ofthe Directive

The Directorate notes that Article 3 of the Directive provides that the factors listed in points
(a) to (d) shall be assessed in an appropriate manner and in the light of every individual
case. Accordingly, all of the factors do not necessarily have to be assessed in every
individual case, but only if warranted, depending on the nature of the project and the area
in which it is located.

The Directorate observes that the EIA Report contains a multitude of references to the
proposed roads construction. The composition ofthe EIA Report is govemed by Article 9(2)
of the Icelandic EIA Act and Article 18 of Regulation No 1123/2005 on the assessment of
environmental effects5 Neither of those Articles provides a prescriptive list of all of the
factors to be assessed, but rather state that any environmental factors that can possibly be
affected by the project shall be assessed. Article 18 of Regulation No 1123/2005 provides
for more detailed provisions on the content of the EIA.

In the present case, the EIA Report provides for a description of the proposed road
construction. The roads will be constructed to connect the main roads to the sites where the
pylons are to be erected. Although the necessity ofthe construction of the roads is apparent,
their exact location has not been decided, as this will be dictated by practicalities when the
construction of the Project has begun.6

2Act 106/2000 on Environmental Impact Assessments, Annex 1 at point 10(ii).

3 Opinion of the National Planning Agency of 29 January 2013, available under:
http://www.skipulagsstofnun.is/media/attachments/lUmhverfismat/928/201112007.pdf

4 Blondulina 3 (220 kV) fra Blondust6d til Akureyrar. Matsskyrsla. November 2012. Available under:
http://lwww .skipulagsstofnun.is/media/attachments/Umhverfismat/930/matsskyrsla.pdf (“the EIA Report”)
5Reglugerd um mat & umhverfisahrifum.

6 The EIA Report, p. 31-32.
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Section 6 ofthe EIA Report contains the assessment of the effects of the Project on a number
of environmental factors. The effects of the Blondulina 3 Project on the landscape is
examined in section 6.2 of the EIA report. This section assesses the effects of the high
voltage line as a whole, including the pylons and roads.7 It does not specifically assess the
roads on their own, but rather in relation to the pylons and the high voltage line, i.e. the
Blondulina 3 Project as a whole.

Furthermore, the EIA Report assess the Project’s effects on geological formations, noting
that the roads will lie outside of active volcanic zones.8 Section 6.4 of the EIA Report
concerns the effects of any constructions on nature reserves. It notes that the whole Project
lies outside of any nature reserves.9 The effects on flora are thoroughly assessed in section
6.5 of the EIA Report and Annex 3 to the EIA Report.10 Section 6.6 of the EIA Report
assesses the effects ofthe Blondulina 3 Project on birdlife. This section does not specifically
mention the roads, except indirectly regarding the construction of the high voltage line,
stating that increased traffic and noise may disturb birdlife within the high voltage line’s
zone of iniluence.

Section 6.7 of the EIA report considers the effects on tourism and outdoor activity. This
section notes that the construction of the roads may have a potential positive effect for
tourism.1l Section 6.8 of the EIA report concems the effects on archaeology. This section
states that when constructing pylons and roads, effort shall be made to bypass anything of
archaeological value.12 Section 6.9 of the EIA assesses the effects on bodies of water. This
section notes, inter alia, that any construction of roads shall be kept at a minimum.13

Section 6.10 of the EIA Report, which examines any effect on land usage, states that the
exact locations ofthe proposed road constructions and pylons have not been decided. In any
case, there will be a negative effect on land usage, as arable land will be used for pylons and
roads.l4 The Directorate also notes that accompanying the EIA Report are charts, showing
the possible locations of the proposed road constructions.’5

In light of the assessment of the proposed construction of the roads in the EIA, detailed
above, the Directorate is of the opinion that the EIA Report has in fact assessed the factors
referred to in Article 3 of the EIA Directive and other relevant environmental factors, in
relation to the proposed road constructions in an appropriate manner taking into account the
nature and location ofthe Bléndulina 3 Project. As such, the Directorate cannot accept your
assertion, as set out in your letter of 6 February 2015, that, in the EIA, “there is no
assessment oftheproposedroadconstruction on iandscape, archaeological relics [...] and
land use”.

7Note the terminology of the EIA Report: liHelstu ahrifhaspennulinunnar sjénrent séd erufyrst ogfremst
vegna mastra og slédagerdar", p. 68.

8The EIA Report, p. 71.

9 See chart, the EIA Report, p. 74.

10 The EIA Report, p. 76-84. See also Annex 3 to the EIA Report, available under:
http://www.skipulagsstofnun.is/media/attachments/Umhverfismat/930/Vidauki 3 grodur.pdf

11 The EIA Report, p. 95.

2The EIA Report, p. 105-107. “Aframkvemdatima vid reisingu mastra, gerd vegsloda og vid efnistoku verdur
tekid tillit til stadsetningar minja og reynt ad hlifapeim eins og kostur er.”

BThe EIA Report, p. 111.

XU The EIA Report, p. 114-116.

15 Bléndulina 3 (220 kV) fra Bléndustdd til Akureyrar. Matsskyrsla. Myndhefti, p. 5-9, available under:
http://www.skipulagsstofnun.is/media/attachments/Umhverfismat/930/Kortahefti.pdf
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3.3 Scope of the NPA Opinion

As such, and considering the Directorate’s view ofthe EIA Report above, the opinion ofthe
NPAI6does not appear to be in error or to have incorrectly applied Article 3 ofthe Directive.
Under Article 11 ofthe Icelandic EIA Act, the NPA gives an opinion on, inter alia, whether
an environmental impact assessment report fulfils the conditions of the Icelandic EIA Act.
The NPA considered that the assessment of the proposed road constructions was
sufficient.17

In its opinion, the NPA considered that the impact of the proposed road constructions were
negative on a number of environmental factors, i.e. landscape, land use, flora, bird life and
archaeologically important sites. The NPA also recognised that the exact location and scope
of the proposed road constructions were uncertain and that further review under the
Icelandic EIA Act might be necessary.

3.4 View of the Icelandic Government

During the package meeting which took place in Reykjavik on 19 May 2014, the
representatives of the Icelandic Government made it clear that the EIA which had been
conducted also covered the proposed construction of the roads. This was confirmed in
writing, in its reply to the Directorate’s request for information of 23 July 2014, which stated
that the Icelandic Government confirmed that a full EIA was carried out in respect of the
proposed road constructions.

Moreover, the Icelandic Government stated that in the event of wide ranging projects such
as the Blondulina 3 Project, that consist of a few individual elements, each of which could
be subject to an EIA, a detailed joint assessment of these elements in one environmental
impact assessment is required under the Icelandic EIA Act.

3.5 Conclusions on the scope of the EIA review

Tlaving examined of the EIA Report in relation to the proposed road construction, the
Opinion ofthe NPA and the statements ofthe Icelandic Government prior to issuing its pre-
closure letter of 7 November 2014, the Directorate takes this opportunity to re-iterate that
the proposed road construction relating to the Blondulina 3 project were properly assessed
in the EIA Report. The Directorate further underlines that Article 3 of the Directive does
not lay down substantive rules in relation to the balancing of the environmental effects with
other factors, nor does it prohibit the completion of projects which are liable to have
negative effects on the environmentl18

The Directorate notes that in your written observations to the Directorate’s letter of 7
November 2014, you criticize that the Directorate reliance on certain assertions of the
Icelandic Government. As demonstrated above, the Directorate’s assessment relies not only
on the statements of the Icelandic Government, but also the examination of the EIA Report
and the opinion ofthe NPA. Moreover, the Directorate considers that the complaint has not
adduced any specific evidence which would call into question the Directorate’s assessment

6 Opinion of the National Planning Agency of 29 January 2013, available under:
http://www .skipulagsstofnun.is/media/attachnients/Umhverfismat/928/201112007.pdf

17 Opinion of the National Planning Agency of 29 January 2013, p. 47.

1B See, to that effect, Case C-420/11 Leth [2013] ECLI:EU:C:2013:16, at paragraph 46.
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nor disputed the factual accuracy ofthe information submitted by the Icelandic Govemment
in a manner which would be capable of altering the Directorate’s assessment.19

The Directorate further notes that, as discussed in more detail in section 4 of this letter, the
Blondulina 3 Project is also subject to a grant of development consent. The granting of
development consent can be appealed to the Ruling Committee on issues regarding the
environment and natural resources (“the Ruling Committee”). The Directorate notes that
Article 14(1) of the Icelandic Planning Act prohibits the grant of development consent for
a project until the NPA has given its opinion on the project’s EIA.20 It thus appears that,
under Icelandic administrative law, an appeal against the grant of development consent
would also include a review of the relevant EIA.

In light of the above, the Directorate is of the view that, based on its assessment of the case
and in particular the EIA report and the opinion of NPA, it does not appear that Article 3
and Article 4(2) ofthe Directive have been infringed.

4 Issue of access to a review procedure

In your complaint and written observations of 6 February 2015, you contend that a review
by the Ruling Committee of the grant of development consent does not entail a review of
the EIA for the project granted development consent.

The Directorate notes that the NPA’s opinion on an EIA, according to the Icelandic EIA
Act, is not binding for the grant of any development consent. The NPA’s opinion does
however form an integral part of the development consent procedure. Article 14(2) of the
Icelandic Planning Act states that when municipalities grant development consent, they
shall adopt a reasoned position vis-a-vis the EIA2L In the view of the Directorate, it thus
appears that the NPA’s opinion on the EIA is not legally binding as regards the decision to
grant development consent.

According to Article 4 of Act No 130/2011, a decision to grant development consent for a
project that falls within the scope of the Icelandic EIA Act is a decision which can be
appealed to the Ruling Committee. The Directorate considers that, under Icelandic
administrative law, it appears that a review of the decision granting development consent
would also entail a review ofthe EIA for that project. The reason for this is, that according
to Article 14(1) of the Icelandic Planning Act, the NPA’s opinion on a project’s EIA is a
prerequisite for the grant of development consent. Therefore, should development consent
be granted for a project, without the NPA giving its opinion on the project’s EIA in
accordance with Article 11 ofthe Icelandic EIA Act, or the project’s EIA were to be contrary

19 See, comparatively, Case T-106/95 Fédération Frangaise des Sociétés d'Assurances (FFSA) and Others v.
Commission ofthe European Communities [1997] ECLI:EU:T: 1997:23, at paragraph 113 and Joined cases
T-371/94 and T-394/94 British Airways plc, Scandinavian Airlines System Denmark-Norway-Sweden,
Koninklijke Luchtvaart MaatschappijNV, Air UKLtd, Euralair international, TATEuropean Airlines SA and
British Midland Airways Ltd v Commission ofthe European Communities [1998] ECLI:EU:T:1998:140, at
paragraphs 70-71.

DSkipulagslog nr. 123/2010. Article 14 states: “Oheimilt er ad gefa Ut leyfifyrirframkvemdsamkvemt 16gum
um mat a umhverfisdhrifum fyrr en alit Skipulagsstofnunar um mat a umhverfisahrifum liggur fyrir eda
akvordun stofnunarinnar um adframkvemd sé ekki matsskyldT

21 2. mgr. 14. gr. Skipulagslaga nr. 123/2010: “Vid umfjéllun urn umsokn um framkvemdaleyfi vegna
matsskyldrarframkvemdar skal sveitarstjorn kynna sér matsskyrsluframkvaemdaradila umframkvemdina og
kanna hvortframkvemdin sé st sem lyst er i matsskyrslu. Pa skal sveitarstjérn taka rékstudda afstodu til alits
Skipulagsstofnunar um mat & umhverfisahrifumframkvemdarinnar
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to the Icelandic EIA Act, any such grant of development consent would be in violation of
Article 14(1) of the Icelandic Planning Act. The Directorate is of the opinion that, under
such circumstances, it would be open to the Ruling Committee to annul such a decision, if
it would consider that an appropriate remedy.

Furthennore, under Article 2 of Act No 130/2011, the Ruling Committee is made up of
several members that rotate after 4 years (5 years for the Chair). These members include
lawyers and experts in various subjects related to the work of the Ruling Committee, such
as in planning matters, construction issues, environmental matters, geology, energy and
geological resources, and ecology. The Directorate takes the view that the Ruling
Committee, which, under Article 3(2), is normally composed of three members when
deciding upon specific cases (except in extensive cases where it is comprised of five
members) has both the legal power and technical expertise necessary to review an EIA in
relation to an administrative decision granting development consent. In addition, the
Ministry of the Environment confirmed at the package meeting in Iceland in May 2014 that
an appeal of a decision granting development consent would also include a review of the
EIA.

In your written observations of 6 February 2015, you refer to certain cases in relation to the
reviewability of the EIA. The Directorate notes that Case No 33/2009 of the former Ruling
Committee on planning and construction issues (Grskurdarnefnd skipulags- og
byggingarmala) was decided before Act No 130/2011 entered into force and that Case No
124/2012 was dismissed by the Ruling Committee on procedural grounds, inter alia, that
the decision ofthe Icelandic Road and Coastal Administration was not a challengeable act.

In light ofthe above, the Directorate has been unable to establish that there has been a breach
of Article 11 ofthe Directive.

5 Failure to provide information by the developer

In your letter of 6 February 2015, you dispute the finding of the Directorate that there has
been no breach of the requirements to provide information under Article 5 of the Directive.
The Directorate does not consider that your letter provides any additional facts or arguments
that alter this conclusion and, as such, maintains its position that it has been unable to
establish any breach of Article 5 of the Directive.

6 Conclusion

In view of the information available to the Directorate, Iceland appears to have complied
with the provisions ofthe Directive. Moreover, the Directorate has been unable to establish
that there has been an infringement of any other provision of EEA law on the basis of the
facts in the present case. However, in light of your complaint and others received which
raise similar issues, we have decided to open a broader investigation into the implementation
of the Directive in Iceland, in particular as regards the appeals procedure as well as those
aspects of the EIA process which can be appealed.



1EFTA SURVEILLANCE

Page 7 AUTHORITY]

In light of this conclusion, the Directorate intends to propose that the EFTA Surveillance
Authority close the case.

Yours sincerely

Director
Internal Market Affairs Directorate



