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Efni: Frumvarp til laga um breytingu & I16gum um atlendinga, pingskjal nr. 897, 560. mal

Eg pakka allsherjar- og menntamalanefnd fyrir ad gefa mér taekiferi til ad koma ad skriflegum
athugasemdum vegna frumvarpsins.

Almennt séd tel ég ad frumvarpid skapi géda moguleika til frekari skilvirkni i medferd mala hja
keerunefnd Gtlendingamala. Eg vil p6 nota teekifeerid hér og minna & ad keerunefnd Gtlendingamala
hefur ndd verulegum arangri vid ad stytta malsmedferdartima i haelismalum sem og 6drum malum
sem nefndin feer til umfjéllunar. Medalmalsmedferdartimi heaelismala hefur styst Gr 326 dégum a
arinu 2014 (skv. t6lum frd innanrikisrdduneytinu vegna jan.-okt. 2014) i 141 i dag (medaltal sidustu
priggja ménada). Malsmedferdartimi Dyflinnarmala hefur einnig styst ar 289 dégum i 136 daga. bessi
arangur hefur nadst pratt fyrir fordeemalausa fjolgun heelisméla. Medalmalsmedferdartimi
dvalarleyfa hefur einnig styst ar 546 dégum i 140 daga og kaerumal vegna vegabréfsaritana taka na
um 30 daga ad medaltali i stad 504 daga adur.

Engu ad sidur er nu ljost ad nefndin mun ekki n4 ad auka afkost sin frekar an breytinga & peim
lagaakveedum sem skipulag og verklag hennar byggir 4. Frumvarp allsherjar- og menntamalanefndar
er pvi forsenda pess ad nefndin radi vid pa aukningu & fjdlda méala sem vaenta ma ad komi a hennar
bord i ar.

Eg vil leyfa mér ad gera nokkrar athugasemdir vid frumvarpid og benda 4 faein atridi sem e.t.v. meetti
skoda nénar.

Fjolgun nefndarmanna

Midad vid pad skipulag sem ég tel hagkveemast yrdi nefndinni skipt i prjar deildir. Formadur og
varaformadur myndu skipta & milli sin umsjon med pessum deildum en nakveem verkaskipting feeri
eftir samsetningu peirra méla sem nefndinni berast. Pbessi uppsetning myndi kalla a &tta
nefndarmenn, ad formanni og varaformanni medtdldum. Ef settar yrou upp tveer deildir, myndu sex
nefndarmenn almennt duga. bad er mitt mat ad priggja deilda uppsetningin yrdi hentugri til ad na
markmidum um malshrada og sérheefingu. Eg myndi pvi meela med ad einum nefndarmanni verdi
beett vid pann fjolda sem allsherjar- og menntamalanefnd leggur til i frumvarpi sinu. Edlilegt veeri p3,
ad minu mati, ad Mannréttindastofnun Héskéla islands skipi pann attunda.

Til ad audvelda tilnefningaradilum leit ad haefu félki ma einnig skoda hvort prir varamenn dugi, einn
fyrir hvern tilnefningaradila.
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Varaformadur i fullu starfi

bad veeri vissulega vel pegid ad hafa varaformann i fullu starfi vid hlid formanns. Eg er hins vegar
Osannfaerdur um ad slikt fyrirkomulag sé hagkvaemt med tilliti til skilvirkni og nytingu fjar og peirra
sveiflna sem pekktar eru i pessum malaflokki. Sé pad skipulag og verklag sem frumvarpid meaelir fyrir
um lagt til grundvallar, og 75% af peim 600 haelisumséknum sem berast kunna Utlendingastofnun
koma a bord nefndarinnar, benda minir Gtreikningar til pess ad starf varaformanns yréi um 35% af
fullri st6du. Naverandi varaformadur gegnir starfinu i um 50% st6du en reikna ma& med ad stadan
myndi aftur n4 pvi hlutfalli ef haelisumsdknir fara ad nélgast 850-900 & ari. Fari fjoldi mala aftur nidur
er hatt vid ad nefndin sitji uppi med dyra stodu sem erfitt yrdi ad laga ad breyttum adsteedum.

Eg vil pvi leyfa mér ad leggja til ad allsherjar- og menntamalanefnd skodi aftur peer forsendur sem
bjuggu ad baki tilldogu um ad gera varaformannsstoduna ad fullu starfi og hvort pad fyrirkomulag sé
hagkveemasta nytingin & pvi takmarkada fé sem til rddstéfunar er fyrir pennan maélaflokk. P4 ma
einnig skoda pann moguleika ad fela radherra ad meta hvort varaformadur skuli skipadur i fullt starf
eda i hlutastarf. Ef svo feeri ad porf yroi & varaformanni i fullu starfi sidar, pa veeri haegt ad breyta
skipun hans til ad meeta breyttum pérfum.

Akvordun nefndar um ad fela formanni eda varaformanni ad Grskurda i malum

Samkveemt frumvarpinu getur nefndin falio formanni (og varaformanni) ad taka akvardanir i
dkveonum tegundum maéla (1. mgr. 3. gr. b breyttra laga) og i peim tilvikum pegar mal eru ekki
stefnumarkandi (2. mgr. 3. gr. b breyttra laga). Af 68rum textum frumvarpsins ma rada ad einstok
keerumadl skulu akvoroud af priggja manna nefnd. Ekki er skyrt hvort meginreglan um priggja manna
nefnd eigi lika vid um &kvordun um ad fela formanni tiltekna flokka mala eda tiltekin mal eda hvort
eingdngu fullskipud nefnd geti tekid slikar dkvardanir. Ef hugmyndin er ad s deild sem almennt
myndi hafa til umfjéllunar pau mal sem um radir geti falid formanni meodferd slikra mal (priggja
manna deild) er naudsynlegt ad pad komi skyrt fram ifrumvarpinu.

i tengslum vid heimild nefndar til ad fela formanni dkvordun i tilteknum tegundum mala (1. mgr. 3.
gr. b) vill ég beeta vio ad ekki er vist ad nefndin muni veita formanni pessar heimildir og par af
leidandi ekki vist ad si hagraeding sem stefnt sé ad naist.

Heimildin i 2. mgr. 3. gr. b breyttra laga virdist gera rad fyrir ad akvoéroun um ad fela formanni mal
eigi vid um einstdk mal en ekki flokka eda tegund mala. Heimildin er pvi almennt pad pung ivéfum ad
oliklegt er ad han verdi notud, jafnvel p6 ad adeins yrdi krafist sampykki priggja manna deildar. Til ad
pessi heimild nytist veaeri vaenlegra ad gefa nefndinni heimild til skilgreina akvedin vidmid eda
tegundir méala sem formanni yrdi falid ad urskurda i. Oryggisventillinn, sem settur er i sidari malslid
malsgreinarinnar, myndi pa tryggja ad mal feeri til priggja manna nefndar pegar efnislegur vafi veeri
um nidurstddu eda vafi veeri & hvort mal hefdi verid rannsakad a fullneegjandi hatt.

Bodun kaeranda a fund nefndar

Samkveemt frumvarpinu er réttur keeranda til ad koma fyrir nefnd felldur nidur og i pess stad er
kaerunefndinni falid ad bjoda keeranda ad koma fyrir nefnd ef henni pykir asteda til. £skilegt er ad
formanni og varaformanni sé einnig gefin heimild til ad akveda ad keerandi komi fyrir nefnd. Ad
0orum kosti yroi slik akvoroun pung i vofum og pad geeti valdid té6fum & mali. porfin & ad kalla
kaerendur fyrir nefnd kemur oftast fram vid skodun starfsfélks & gégnum malsins og audveldast veeri
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ad formadur geeti tekid akvordun um bodun. P4 eru einnig likur & pvi ad heimildin til a0 boda
keeranda a fund nefndar yrdi nytt sjaldnar ef bera pyrfti slika &kvérdun undir nefnd i hvert skipti.

Eg meeli pvi med ad formadur og varaformadur hafi, asamt nefndinni, heimild til ad bjoda keeranda til
ad koma fyrir nefnd.

Skipun réduneytis an tilnefningar

Skipun nefndarmanna an tilnefningar kann ad vekja spurningar um sjalfstadi nefndarinnar gagnvart
rdduneytinu og um traverdugleika hennar. i greinargerd er pessi breyting ekki skyrd frekar. Til ad
koma iveg fyrir ad pessi beina skipun skapi, eda kunni ad skapa, 6edlileg tengsl & milli raduneytis og
nefndar legg ég til ad allsherjar- og menntamalanefnd skodi hvort pessi breyting sé naudsynleg, og ef
svo, hvort asteda sé til ad taka fram ad starfsmenn innanrikisrdduneytisins geti ekki hlotido skipun i
nefndina, p.m.t. peir starfsmenn sem eru itimabundnu leyfi fra storfum sinum fyrir r&duneytid.

Akveedi um dvalarleyfi & grundvelli mannadarsjonarmida

i greinargerd segir ad 16g0 sé til breyting a dvalarleyfi & grundvelli mannddarsjonarmioa til ad tryggja
vandada malsmedferd pegar heilbrigdisdsteedum er borid vid. Eina dkveedid er vardar dvalarleyfi &
grundvelli mannudarsjénarmida er texti i c-lid 2. gr. frumvarpsins. pad akveedi er po ekki sett i peim
tilgangi sem lyst er i greinargerdinni. Eg leyfi mér pvi ad atla ad akvaedid sem greinargerdin visar til
hafi fallid Gt &n pess pd ad samsvarandi texti i greinargerd hafi verid fjarleegdur.

Birting drskurda nefndarinnar - heimild til ad birta upplysingar um uppruna

Samkveemt skodun persénuverndar fr4 arinu 2014 er karunefnd 6heimilt ad birta viokveemar
personuupplysingar. Til viokveemra persénuupplysinga teljast upplysingar um uppruna einstaklings,
sbr. 8. tl. 1. mgr. 2. gr. laga um persénuvernd nr. 77/2000. Til ad birting tUrskurda nefndarinnar, sbr. 7.
mgr. 3. gr. a Cutlendingalaga, nai peim markmidum sem lyst voru i greinargerdinni med
breytingalégunum fra 2014, er naudsynlegt ad keerunefnd fai skyra heimild til ad birta upplysingar
um upprunaland kaeranda. PG ad pessi breyting sé utan vid megintilgang pessa frumvarps tel ég hana
mikilveega til ad n& markmidum um tilgang birtinga urskurda keerunefndarinnar.

Eg pakka nefndinni aftur fyrir ad gefa mér teekifeeri til ad reifa efni frumvarpsins.

njuiiui Didgi ovtii iibi>ull
formadur kaerunefndar Gtlendingamala
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MANNRETTINDASKRIFSTOFA iSLANDS
ICELANDIC HUMAN RIGHTS CENTRE

Alpingi Reykjavik, 11. mars 2016.
Nefndasvid

Austurstreeti 8-10

150 Reykjavik

Efni: Umsogn Mannréttindaskrifstofu Islands um breytingu & 16gum um utlendinga nr.
96 15. mai 2002, med sidari breytingum (kaerunefnd, fjolgun nefndarmanna), 145.
l6ggjafarping 2015 -2016. bingskjal nr. 897 - 560. mal.

Mannréttindaskrifstofu islands (MRSI) hefur borist til umsagnar ofangreint frumvarp um
breytingu 4 légum um datlendinga. Markmid frumvarpsins er ad tryggja sanngjarna og
skilvirka malsmedferd vid medferd umsdkna um alpjédlega vernd.

Skrifstofan fagnar frumvarpsbreytingum og stydur eindregid tillégu um fjélgun nefndarmanna
i kerunefnd utlendingaméla og hvetur jafnframt til pess ad nefndinni verdi tryggt neegt
fjarmagn svo hian geti unnid sin stérf & skilvirkan hatt. ba telur skrifstofan frumvarpio fela i
sér umtalsverda réttarbdt fyrir innflytjendur og umsakjendur um alpjéélega vernd.

Telur skrifstofan pessar breytingar vera naudsynlegan 1id i 1jési peirrar gifurlegu fjélgunar &
umsoknum um alpjédlega vernd sem hefur att sér stad hér & landi undanfarid.

Virdingarfyllst,

f.h. Mannréttindaskrifstofu islands

Margrét Steinarsdottir, framkvamdastjori

Tangata 14, 1. hed - 101 Reykjavik - Iceland
Simar/Phone + 354 552 27 20 - Fax + 354 552 27 21
Netfang/ E-mail: info@ mannrettindi.is
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Nefndasvid Alpingis
allsherjar- og menntamélanefnd
Austurstreti 8-10

101 Reykjavik 1

Personuvernd

Raudararstig 10 105 Reykjavik
simi: 510 9600 bréfasimi: 510 9606
netfang: postur@personuvernd.is

veffang: personuverndis

Reykjavik, 17. mars2016
Tilvisun: 2016030458HSP/-

Visad er til etindis allsherjar- og menntamalanefndar Alpingis, dags. 3. mars 2016, par sem 0skad
er umsagnar Persénuvemdar um frumvarp til laga um breytingu & I6gum um Gtlendinga, nr.
96/2002, med sidari breytingum (pskj. 897, 560. mal & 145. l6ggjafarpingi).

Personuvemd gerir ekki athugasemdir vid efni frumvarpsins.

F. h. Persébnuvemdar

NS, ,

Pordur Sveinsson ' Helga Sigridur Porhallsdottir
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Raudi krossinn

Allsherjar- og menntamalanefnd Alpingis
Austurstreeti 8-10
150 Reykjavik

Reykjavik, 14. mars 2016

Medfylgjandi er umsdgn Rauda krossins & Islandi um frumvarp til laga um breytingu & l6gum um
atlendinga, nr. 96 15. mai 2002, med sidari breytingum (keerunefnd, fjdlgun nefndarmanna). bingskjal
897 - 560. mal, lagt fram & 145. l6ggjafarpingi 2015-2016.

Virdingarfylist,
f.h. Rauda krossins & islandi

Kristin S. Hjalmtysdottir,
framkvaemdastjori.



ispB Raudi krossinn

UMSOGN RAUDPA KROSSINS A ISLANDI

um
frumvarp til laga um breytingu & 16gum um atlendinga, nr. 96 15. mai 2002,
med sidari breytingum (keerunefnd, fjélgun nefndarmanna).
145. I6ggjafarping 2015-2016.

pingskjal 897 — 560. mal.

Raudi krossinn 4 islandi pakkar fyrir pad taekifaeri sem hér gefst til umsagnar & ofangreindu frumvarpi.

Raudi krossinn & Islandi stendur vérd um mannréttindi og virdingu einstaklinga og vinnur ad malefnum
flottamanna og heelisleitenda i samvinnu vid stjérnvéld og Fl6ttamannastofnun Sameinudu pjédanna.

Er umsdgn Rauda krossins motud af mikilli og langri reynslu sem félagid hefur af malefnum
halisleitenda og flottamanna. Vid yfirfero frumvarpsins hefur Raudi krossinn haft til hlidsjonar
grundvallarhugsjonir hreyfingarinnar um mannid, Ohlutdraegni og hlutleysi sem og stefnu
Alpj6dahreyfingar Rauda krossins i malefnum sem tengjast flottafdlki, halisleitendum og alpjédlegum
folksflutningum. Abendingar og athugasemdir félagsins mida ad Grbotum, par sem hagsmunir
stjornvalda og peirra einstaklinga sem i hlut eiga fara ad 6llu j6fnu saman.

Almennar athugasemdir

Raudi krossinn litur svo & ad greidari og skilvirkari malsmedferd helisumsdkna sé 6llum adilum i hag,
baedi umsakjendum um haeli sem og islenskum stjérnvéldum. Raudi krossinn tekur undir pad sem fram
kemur i greinargerd med frumvarpinu um sleemar afleidingar of langs malsmedferdartima
heelisumsoékna og telur brynt ad Grbaetur verdi gerdar par a.

Fra pvi ad Raudi krossinn & islandi tok ad sér talsmannapjonustu vid heelisleitendur hefur markmid
stjornvalda verid ad® malsmedferdartimi haelisumsékna verdi ad medaltali ekki lengri en 90 dagar a
hvoru stjornsyslustigi. Ljost er ad miklum &rangri hefur verid nad vardandi maélshradann &
undanfornum misserum, en p6 hefur settu marki ekki verid fyllilega nad.

Raudi krossinn telur peer adgerdir sem lagst hefur verid i nd pegar lofa gédu ad morgu leyti, en ljost er
ad til pess ad na settu marki parf fyrst og fremst ad tryggja neegt fjarmagn til rddningar pess mannafla
sem til parf til pess ad afgreida megi allar umsoknir & skjétan og vandadan mata. Nytilkominn
forgangsmedferdarferill hja Utlendingastofnun gengur fyrst og fremst Gt & ad greina grundvéll
heelisumsoknar hratt og orugglega strax i upphafi, medal annars med pvi ad taka itarlegt og faglegt
vidtal vid umsaekjanda um heeli pegar a fyrstu dogum eftir komu til landsins og helst innan sélarhrings
fr& umsoékn. Telur Raudi krossinn pad vera umsakjendum i hag ad peir fai taekifeeri til ad gera grein
fyrir umsékn sinni sem allra fyrst eftir ad hun er 16gd fram, med fyrirvara um sérstok tilvik par sem
meelt er med sérstokum umpodttunartima 4dur en heaelisvidtal er tekid. Er hér medal annars um ad raeda
tilvik pegar grunur vaknar um mansal, umsakjandi er illa &ttadur eda & annan hatt illa i stakk bdinn ad
segja sobgu sina strax eftir komu til landsins.

Telur Raudi krossinn pannig ad auka megi skilvirkni kerfisins og méalshrada & badum stjornsyslustigum
an pess ad til lagabreytinga purfi ad koma, med pvi ad tryggja neegt starfsfélk, faglega verkferla og
ofluga pjalfun starfsfolks. Samkveemt athugasemdum vid frumvarpid er tilgangur med framlagningu
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Raudi krossinn

pess ad auka skilvirkni kerfisins og koma i veg fyrir 6edlilegar tafir a afgreidslu mala. P6 hefur Raudi
krossinn ahyggjur af pvi ad sumar peer breytingar sem lagdar eru til med frumvarpinu marki ekki leidina
ad markmidum um skilvirkni, heldur pvert a maoti geti tilteknar breytingar haft neikveed &hrif & skilvirkni
og malshrada, auk pess ad skerda réttaréryggi umseekjenda um heeli sem flottamenn. Leggur Raudi
krossinn pvi til nokkrar breytingar a frumvarpinu eins og pad er lagt fram.

Adur en fjallad verdur um athugasemdir vardandi einstaka greinar frumvarpsins vill Raudi krossinn fyrst
vekja athygli & pvi sem fram kemur i greinargerd frumvarpsins, en par segir ad 16gd sé til breyting a
dvalarleyfi & grundvelli mannudarsjonarmida til ad tryggja vandada malsmedferd pegar
heilbrigdisadsteedum er borid vid.

Eini stadurinn {frumvarpinu par sem minnst er & dvalarleyfi af mannudarastaeedum er i c-lid 2. gr., en
par segir m.a. ad i malum samkveemt 12. gr. f geti nefndin, telji hin asteedu til, gefid keeranda kost &
ad koma fyrir nefndina og tja sig um efni mals eda einstok atridi pess eftir atvikum. Ad 6dru leyti er
ekki fjallad um breytingar & reglum um dvalarleyfi af mannGdarasteedum til ad tryggja vandada
medferd pegar heilbrigdisdsteedum er borid vido og liggur pvi beinast vid ad mati Rauda krossins ad
umfjollun um petta atridi hljéti ad hafa gleymst vid samningu frumvarpsins.

Athugasemdir vid einstaka greinar frumvarpsins

1. gr.

Raudi krossinn stydur tilldgu um fjdlgun nefndarmanna og tillogur um ad gert sé rad fyrir ad starf
formanns og varaformanns nefndarinnar sé fullt starf. | upphaflegu frumvarpi til laga um breytingar &
I6gum um Utlendinga par sem kaerunefndin var sett a fot var gert rad fyrir ad allir nefndarmenn veeru
i fullu starfi, en pvi var breytt i medférum pingsins, sbr. 16g nr. 64/2014 um breytingar & 16gum um
Utlendinga nr. 96/2002.

Med akvaedinu er lagt til ad fallio verdi fra krofum um sérpekkingu nefndarmanna & maélefnum
flottamanna og vardandi rétt til alpjédlegrar verndar, par sem erfitt sé ad finna einstaklinga er uppfylli
peaer krofur. Ekki er fallio fra krofu um sérpekkingu & malefnum datlendinga. Telur Raudi krossinn pad
koma til greina ad gera krofu um sérpekkingu a mannréttindum, enda sé slika sérpekkingu ad finna
vidar en pa sem adur er nefnd.

2. gr.

Med 2. gr. frumvarpsins eru lagdar til vidteekar heimildir fyrir nefndina ad fela formanni eda
varaformanni ad Urskurda einir i malum itilteknum tilvikum. Hefur frumvarpid ad geyma afar viotaeka
og nokkud itarlega lysingu & peim heimildum og verda pvi gerdar athugasemdir vid heimildirnar, hverja
fyrir sig.

A-lidur 2. gr. - Heimild til pess adfela formanni ad Grskurda i tilteknum malum

[ a-lid 2. gr. frumvarpsins er lagt til ad nefndinni verdi heimilt ad fela formanni ad Grskurda i peim
malum sem nefndin hefur til medferdar og varda vegabréfsaritanir, akvardanir er varda malsmedferd
hja Utlendingastofnun ogfrestun réttarahrifa akvardana Utlendingastofnunar og kaerunefndarinnar.

1) Akvérdun um frestun réttarahrifa

Hvad vardar mal par sem Utlendingastofnun hefur akvedid ad keera fresti ekki réttarahrifum itrekar
Raudi krossinn pa afstodu sina ad edlilegt sé ad keera fresti réttardhrifum sjalfkrafa i méli vegna



Raudi krossinn

umsoéknar um heeli sem fl6ttamadur, svo sem nanar verdur vikid ad sidar. Slikt fyrirkomulag einfaldar
malsmedferd heelisumsoknar til muna, minnkar vinnu keerunefndarinnar par sem ekki er pa lengur porf
4 ad taka rokstudda afstdou til beidni um frestun réttardhrifa, auk pess sem frestun réttarahrifa hinnar
keerou akvorounar eykur prysting a keerunefndina ad geeta ad malshrada i keeruferlinu. Heimild til
synjunar um frestun réttarahrifa er i reynd fremur til pess fallin ad auka alag & stjornsysluna og heaegja
a malsmeoferd auk pess sem réttaroryggi umseekjenda er verr tryggt. Telur Raudi krossinn pad pvi
sameiginlegan hag allra viokomandi ad keera fresti réttarahrifum sjalfkrafa i malum er varda umsokn
um heeli.

Flutningur umsaekjanda ar landi i kjolfar synjunar er f hdndum légreglunnar. Reynslan synir ad misjafnt
er hversu langur timi lidur fram ad flutningi viekomandi ar landi, en pad eru ad jafnadi ekki minna en
2-3 vikur. begar um ,bersynilega tilhaefulausar" umsoknir er ad reeda ad mati stjérnvalda, svo sem
pegar umsaekjandi byggir umsokn sina a efnahagsastedum eingdngu, etti kerunefndin ad geta
afgreitt malio & stuttum tima og kemur pa ekki ad sok hvad pjonustukostnad vardar pd viokomandi fai
ad dvelja i landinu & medan malid er enn til medferdar. pad sparar a hinn bdginn stjéornvéldum og
66rum sem ad malinu koma hins vegar baedi tima og fyrirh6fn ad purfa ekki fyrst ad huga ad umsékn
um frestun réttarahrifa.

2) Keerandi er rikisborgari ,6ruggs rikis"

Med frumvarpinu er hér lagt til ad nefndinni verdi heimilt ad fela formanni ad drskurda einum i malum
er varda umsokn um heeli ef keaerandi er rikisborgari rikis sem er & lista yfir 6érugg riki, sbr. 3. mgr. 50.
gr. d. laga um Gtlendinga nr. 96/2002.

Raudi krossinn hafnar hugmyndum um lista yfir 6rugg riki par sem peir eru til pess fallnir ad koma iveg
fyrir ad umsokn um heeli hljéti sému skodun og adrar. Svar vid peirri &bendingu hefur gjarnan verido pad
ad sé vafi talinn leika & um ad umsodkn sé bersynilega tilheefulaus verdi umsoknin tekin ar forgangsferli
0g pess geett ad huan hljéti vandlega medferd. Sé pvi svo fario telur Raudi krossinn ljést ad listinn sé
med 6llu dparfur enda séu stjornvold fullfeer um ad greina & milli bersynilega tilheefulausra umsékna
og annarra an tilvisunar til sliks lista.

i pessu samhengi er rétt ad minna & 3. gr. Fl6ttamannasamnings Sameinudu pjédanna sem leggur bann
vid pvi ad mismuna fl6ttamoénnum eftir attlandi. Ef stjornvold fara pa leid ad meta umsoknir eingéngu
eftir heimalandi umsakjanda leidir pad til 6malefnalegrar malsmedferdar byggda & stadalimyndum i
stad pess ad meta sjalfsteett Ut fra adsteedum hvers og eins hverjar séu raunverulegar astedur fyrir
flotta og hvort likur séu a ad verid sé ad senda folk i haettu i heimalandi sinu. Einstaklingsbundid mat &
adsteedum hverju sinni er kjarni flottamannahugtaksins og naudsynlegt til ad unnt sé ad virda
grundvallarreglu pjédaréttar um bann vid pvi ad visa folki brott eda endursenda pangad sem lif pess
eda frelsi kann ad vera i haettu (non-refoulment) reglu sem logfest er i 45. gr. laga um Gtlendinga. ECRE
(European Council on Refugees and Exiles) hefur t.a.m. itrekad beint peim tilmalum ad rikjum
Evrépusambandsins ad hverfa fra notkun lista yfir 6rugg riki, par sem slikar reglur leidi til stadalimynda
og O6vandadri malsmedferdar, svo hatta skapast a pvi ad folk sé flutt naudugt pangad sem pad er i
heettu. Haelisumsoknir ber ad meta sjalfsteett Ut fra hverjum einstaklingi, a grundvelli hlutlaegra og
nyjustu upplysinga um st6du mala i heimalandi og adsteedum vidkomandi einstaklings.

3) Utlendingastofnun hefur metid umsékn bersynilega tilhaefulausa

Med frumvarpinu er lagt til ad nefndinni verdi heimilt ad fela formanni ad Grskurda einum i mélum er
varda umsokn um heli ef Utlendingastofnun hefur afgreitt malid & grundvelli b- e-lidar 1. mgr. 50. gr.
d. Er hér um ad reeda pau tilvik pegar Utlendingastofnun hefur meti® umsokn bersynilega tilhaefulausa,
umsakjandi hefur gefid 6fullkomnar eda misvisandi upplysingar til studnings umsOkn sinni, um
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endurtekna umsékn er ad reeda eda ef vist ma telja ad umsoékn sé 16gd fram til pess ad tefja fyrir
framkveemd akvordunar um brottvisun.

Raudi krossinn leggst almennt gegn pvi ad nefndinni verdi gert heimilt ad fela formanni ad arskurda
einn um synjun i mali er vardar umsokn um heeli. Hvad vardar heimild formanns til pess ad Urskurda
einn i malum er varda umsékn um heeli, telur Raudi krossinn pad adeins koma til greina ad heimila slikt
i peim méalum par sem umsakjandi byggir umsékn sina 4 efnahagséastaeedum eingdngu og ekki er astaeda
til ad aetla ad adrar astedur liggi ad baki umsokninni. Raudi krossinn telur réttaréryggi umsaekjenda
um heeli ekki nazegilega tryggt med pvi ad einskorda slika malsmedferd vid umsoknir sem
Utlendingastofnun hefur metid bersynilega tilhaefulausar, enda byggir pad mat i sumum tilvikum &
forsendum sem Raudi krossinn getur ekki fallist &4, svo sem & pvi ad heimaland umseakjanda sé & lista
stjérnvalda yfir 6rugg riki. Raudi krossinn leggst sem fyrr gegn slikum listum.

B-lidur 2. gr. - Heimild til ad fela formanni ad arskurda einn i malum sem nefndin telur ekkifela i sér
stefnumotandi dkvardanir

Sem fyrr segir leggst Raudi krossinn almennt gegn pvi ad fela megi formanni ad drskurda einum i malum
vegha umsoknar um heeli. b6 leggst Raudi krossinn sérstaklega gegn peirri breytingu sem 16gd er til
med b-lid 2. gr. frumvarpsins, en par er lagt til ad nefndinni verdi einnig heimilt ad fela formanni ad
arskurda einn i 6drum malum ,sem nefndin telur ekki fela i sér stefnumotandi dkvardanir®. Telur Raudi
krossinn pessa heimild of vidtaeka, ekki sist i ljési pess ad med nuverandi framkveemd laganna eru pau
talkud mjog préngt. ba er ljost ad paer adkvardanir Utlendingastofnunar sem eru til umfjdllunar hja
keerunefndinni fela i sér neikveeda nidurstddu fyrir umseekjanda, enda eru jakveedar nidurstddur ad
jafnadi ekki kaerdar. ESli malsins samkveemt mun stadfesting kaerunefndarinnar & neikvae dri nidurstédou
Utlendingastofnunar pvi ekki fela i sér stefnumarkandi akvordun. Hins vegar ma gera rad fyrir ad i
flestum tilfellum sé um einhverskonar stefnumérkun og jafnvel stefnubreytingu ad raeda pegar
akvorsun Utlendingastofnunar er snaid vid. Er pvi haett vid ad heimild sem pessi myndi virka sem hvati
til stadfestingar a akvérdunum Utlendingastofnunar, og par med til synjunar & kréfum keeranda, par
sem mun minni vinna feaelist pa i pvi fyrir keerunefndina ad stadfesta synjanir heldur en ad fallast a
krofur keeranda. Dregur slikt fyrirkomulag ennfremur Gr tilgangi keerunefndarinnar, sem er ad tryggja
rétt umsakjanda til pess ad f4& dkvoroun i mali sinu endurskodada af sjalfsteedum og 6hlutdraagum
Grskurdaradila.

bess ma geta ad pegar heelismali er lokid i stjérnsyslunni & heelisleitandi ekki rétt a tulkapjonustu eda
annarri pjonustu til ad undirbda malshéféun fyrir domstélum og pad getur gert keerulrraedio
pydingarlitio.

Leggur Raudi krossinn til ad akveedinu verdi breytt a4 pann veg ad nefndinni verdi einungis heimilad ad
fela formanni ad sampykkja frestun réttardhrifa i keerumali vegna umsoknar um heeli.

C-lidur 2. gr. - Réttur keeranda til ad koma fyrir nefndina

Ad mati Rauda krossins er mikilveegt ad tryggja ad umseekjendur um alpjodlega vernd eigi kost a ad tja
sig munnlega um eigid mal 6ski peir pess. Raudi krossinn telur ad naudsynlegt sé ad skyra verklag i
tengslum vid viotol keerunefndar Gtlendingamala vid umseekjendur um alpjédlega vernd. Til pess purfi
hins vegar ekki lagabreytingu. Neegilegt sé ad nefndin upplysi talsmann umsskjanda um pad hvort
lagdar verdi spurningar fyrir umsaekjanda i vidtali hja nefndinni. P4 getur umsaekjandi tekid upplysta
dkvordun um pad hvort hann telji naudsynlegt ad meeta til vidtals.

Leggur félagid pvi til ad umsaekjandi um alpjédlega vernd eigi kost a ad velja hvort malsmedferd sé
munnleg, skrifleg eda hvort tveggja.
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a-c-lidur - Frestun réttarahrifa

Med 3. gr. frumvarpsins er lagt til ad keera fresti ekki réttarahrifum pegar um er ad reeda akvordun par
sem synjad er um heeli og mannudarleyfi og umsakjandi kemur fra riki sem er & lista yfir 6rugg
upprunariki. Akvaedi 32. gr. laganna eins og pad er fyrir kvedur & um ad kaera fresti ekki réttarahrifum
i malum par sem synjad er um efnismedferd umsoknar & grundvelli 46. gr. a laganna, i malum par sem
par sem Gtlendingurinn & umsékn um heeli til medferdar i 68ru landi eda slikri umsékn hefur verid
hafnad par og i malum par sem Utlendingastofnun telur augljést ad umsaekjandi sé hvorki flottamadur
né eigi ekki rétt 4 viobotarvernd.

Eins og stadan er er avallt heimilt ad 6ska eftir frestun réttarahrifa, a grundvelli 3. eda 4. mgr. 32. gr.
laganna eins og pau eru fyrir, eda med visan til 29. gr. stjérnsyslulaga nr. 37/1993.

Raudi krossinn gerir alvarlegar athugasemdir vid pa breytingu sem 16gd er til med 3. gr. frumvarpsins,
enda leidir breytingin til verulegrar skerdingar & réttaréryggi umsaekjenda fra nefndum rikjum. [ pessu
samhengi er rétt ad itreka ad 29. gr. stjérnsyslulaga nr. 37/1993 kvedur & um almenna heimild til
frestunar réttardhrifa keerdrar akvorounar. Stjornsyslulégin taka til allrar stjornsyslu rikis og
sveitarfélaga en i peim er kvedid a um lagmarkskrofur til stjérnsyslunnar.

Eru hér teknar allar heimildir af stjornvoldum til pess jafnvel ad fresta réttarahrifum vegna keeru i
méalum par sem Utlendingastofnun telur umseekjanda koma fra ,6ruggu riki". Er hér um ad reeda
verulega skerdingu a réttardryggi. Afar mikilveegt er ad avallt sé fyrir hendi heimild fyrir stjérnvald ad
fresta réttarahrifum &kvordunar vegna keeru. Ma i pessu samhengi nefna ad deemi eru um pad ad
keerunefnd atlendingamaéla hafi sntid vid akvordun Utlendingastofnunar i mali umsaekjanda fra
heimariki sem Utlendingastofnun er med & lista yfir 6rugg riki. Hefdu ldgin pa verid eins og hér er lagt
til er ljost ad umsakjendum i peim malum hefdi verid gert ad yfirgefa landid pegar eftir akvoréun
Utlendingastofnunar og hefdu stjornvéld ekki haft neinar heimildir til pess ad koma iveg fyrir pad.

Raudi krossinn hefur 4dur bent 4 ad i Handb6k um réttarstédu flottamanna segir i vii-lid 192. mgr. ad
»[v]eita skuli umsaekjanda dvalarleyfi i landinu par til beert yfirvald [...] hefur medhéndlad upprunalega
umsokn hans og tekid akvérdun um hana nema yfirvald petta hafi synt fram & ad umsoknin sé augljést
deemi um misnotkun & samningnum. Umsaekjandi atti einnig ad f4 ad dveljast ilandinu & medan keera
hans til dra stjérnvalds eda domstdla er til medferdar.1

Raudi krossinn tekur undir framangreint med Fléttamannastofnun Sameinudu pjédanna sem leggur
dherslu & ad virk kaerumedferd sé o6adskiljanlegur hluti réttlatrar og skilvirkrar malsmedferdar
haelisumsokna. | pessu sambandi ma benda 4 ad téluverdur fjoldi flottamanna i Evropu faer ekki
vidurkenningu & stédu sinni fyrr en ad lokinni keerumedferd. | pvi samhengi er ljost ad kaerumedferd
og frestun réttardhrifa synjunar a fyrsta stigi getur verid mikilveeg trygging pess ad peir sem eru i porf
fyrir alpjédlega vernd fai pa vernd sem peir eiga rétt & pvi, par sem ekki er unnt ad Gtiloka med 6llu,
sbr. pad sem ad ofan segir, ad rong akvoroun sé tekin & fyrsta stigi malsmedferdar.

1 Skéletrada textann vantar inn i islenska pydingu a Handbdk um réttarstédu flottamanna. Enski textinn er
svohljodandi: The applicant should be permitted to remain in the country pending a decision on his initial request
by the competent authority referred to in paragraph (iii) above, unless it has been established by that authority
that his request is clearly abusive. He should also be permitted to remain in the country while an appeal to a
higher administrative authority or to the courts is pending.
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Frestun réttardhrifa akvordunar leegra setts stjornvalds er pvi mjog mikilveegt Grraedi til ad tryggja ad
grundvallarreglan um bann vid endursendingu (non-refoulement) sé ekki brotin. Ef hins vegar
haelisumsakjanda er ekki gert kleift ad bida nidurstddu kaerumedferdar i heelislandinu er sem fyrr segir
mikil haetta 4 ad Urreedi hans til ad fylgja eftir keeru og fa henni breytt verdi litils virdi. Raudi krossinn
meelist pvi eindregid til pess ad sé neikveed akvordun Utlendingastofnunar keerd til sedra stjdrnvalds
fresti keeran sjalfkrafa framkvaemd réttarahrifa en ad adra stjornvald sé pannig i stakk buid ad geta
afgreitt keeruna 4 tiltélulega skdommum tima. Rétt er ad nefna ad i frumvarpi pingmannanefndar um
heildarendurskodun & duatlendingaldgum er gert rad fyrir pvi i 35. gr. ad keera fresti sjalfkrafa
réttarahrifum akvordunar Utlendingastofnunar.2

Visast hér einnig til fyrri umfjollunar vardandi lista yfir drugg upprunariki. Sé pad ekki setlunin ad skerda
gaedi malsmeodferdar vegna umsokna félks fra peim rikjum sem talin eru ,6rugg upprunariki” er ljost
ad akvaedio er med o6llu oparft, enda eetti stjornvoldum pa ad vera fullfeert ad meta pad i hverju tilviki
fyrir sig hvort umsékn verdi talin ,,bersynilega tilhaefulaus" edur eigi.

Sé akvordun Utlendingastofnunar neikvaed verdur keeruheimild ad vera raunhaeft Grreedi sem felur §
sér ad framkvaemd fravisunar/brottvisunar skuli sjalfkrafa frestad par til ad arskurdur sedra stjérnvalds
liggi fyrir. A pann héatt er tryggt ad akvaedid fari ekki i baga vid 13. gr. Mannréttindasattmala Evropu um
rétt til raunhaefs Grraedis til ad leita réttar sins.

i lok skyringa vid 3. gr. frumvarpsins i athugasemdum med frumvarpinu segir: ,bad aréttast ad ekki er
slegid af neinum kréfum til malsmedferdar & fyrsta stjornsyslustigi”. Asteeda er hér til ad arétta pa
athugasemd Rauda krossins ad sé pad ekki eetlunin ad sla af krofum til malsmedéferdarinnar er listi yfir
orugg riki med ollu éparfur, enda geta stjornvold heeglega metid i hverju tilviki fyrir sig hvort umsokn
sé talin ,bersynilega tilhaefulaus" an allrar tilvisunar til sliks lista.

Raudi krossinn meaelist eftir sem adur eindregid til pess ad sé neikvaed akvérdun Utlendingastofnunar
keerd til sedra stjornvalds fresti kaeran sjalfkrafa réttardhrifum akvordunarinnar. Verdi ekki fallist a pad
meelist Raudi krossinn eindregid til pess ad 3. gr. frumvarpsins verdi felld brott.

4. or.

| 4kvaedinu er lagt til ad Utlendingastofnun verdi skylt ad birta upplysingar um maéalsmedferd pegar
umsokn um heaeli er méttekin. Er breytingin 16gd til vegna aukinnar aherslu 4 ad Utlendingastofnun eigi
sem fyrst akomu ad haelismali og ad dregid verdi Ur adkomu logreglu.

Raudi krossinn gerir ekki athugasemdir vid tilléguna.

2 | athugasemdum vid 35. gr. frumvarpsins er petta rékstutt med eftirfarandi heetti: ,Akvaedid tekur mid af
athugasemdum Fl6ttamannastofnunar Sameinudu pjédanna og athugasemdum Rauda krossins & islandi par sem
16gd hefur verid ahersla & ad keerumedferd a stjornsyslustigi sé 6adskiljanlegur hluti réttlatrar og skilvirkrar
malsmedferdar haelisumsdkna. Bent hefur verid a ad fjoldi flottamanna i Evropu feer ekki vidurkenningu a stodu
sinni fyrr en ad lokinni keerumedferd. bvi sé ljost ad keerumedferd og frestun réttarahrifa synjunar & fyrsta
stjornsyslustigi getur verid mikilveeg trygging pess ad peir sem purfa alpjédlega vernd fai pa vernd sem peir eiga
rétt a medan tekin er endanleg akvérdoun i mali peirra. Ekki sé loku fyrir pad skotid ad rong akvoérdun sé tekin a
fyrsta stjornsyslustigi og sé pad réttur flottamanns ad f4& hana endurskodada & medan hann er staddur i
mottokuriki par sem minni likur eru & pvi ad flottamadur eigi ekki pess kost ad fylgja eftir keeru og fa henni breytt,
sé hann ekki & landinu. bvi er petta Urreedi mjog mikilveegt til pess ad tryggja ad grundvallarreglan um ,non-
refoulement”, eda bann vid endursendingum, sé ekki brotin."
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a- og c-lidur - Forgangsmedferd hja keerunefnd

Med a- og c-lido 5. gr. frumvarpsins eru lagdar til breytingar er mida ad pvi ad veita keerunefnd
atlendingamala sams konar heimildir og Utlendingastofnun til pess ad beita flytimedferd eda
forgangsrada vinnslu mala.

Raudi krossinn itrekar athugasemdir vardandi 6rugg riki og pa varnagla sem Raudi krossinn hefur aour
sett vid flytimedferdar- og forgangsheimildir stjérnvalda i pessum malaflokki.

b-lidur - Vidtal vid umsakjanda

Med b-lid 2. mgr. 5. gr. frumvarpsins er lagt til ad felld verdi brott heimild til pess ad taka akvorédun i
flytimedferdarmali &n pess ad heelisvidtal fari fram.

Raudi krossinn tekur undir athugasemdir med frumvarpinu vardandi petta akveedi og fagnar pvi ad
adkvaeoio sé afnumio enda hefur pvi hingad til ekki verid beitt i framkveemd.

d-lidur - Listi yfir 6rugg riki

Samkvamt 20. gr. ntgildandi laga er Utlendingastofnun heimilt ad gera lista yfir 6rugg pridju riki. Raudi
krossinn itrekar afstéou sina vardandi lista yfir 6rugg riki. Hugtakid er umdeilt og hvorki & pad minnst
i Fl6ttamannasamningi Sameinudu pjédanna né 6drum alpjédlegum mannréttindasamningum, sem
fyrr segir. patttokuriki Dyflinnarsamstarfsins virdast t.d. hafa haft pann méguleika ad skilgreina sjalf
hvada riki teljist 6rugg eda hvada land geti talist svokallad fyrsta gridland. Med pvi er su forsenda
Dyflinnarsamstarfsins brostin ad um eitt verndarsvaedi sé ad raeda. bannig er heetta & ad flottafolk fai
ekki pa vernd sem pad a tilkall til samkveemt I6gunum pvi endursending getur falid i sér kedjuverkandi
endursendingu. Raudi krossinn telur stjornvold fullfeer um ad greina bersynilega tilhafulausar
umsoknar an tilvisunar til lista yfir 6rugg riki.

| samraemi vid framangreint er naudsynlegt ad avallt fari fram einstaklingsbundi® mat & adstaeedum
hvers einstaklings sem Gskar alpjoédlegrar verndar, honum veitt vidtal hja Utlendingastofnun og gefid
feeri & ad utskyra hvers vegna hann eda hun 6ski alpjodlegrar verndar og tja sig um adstaedur sinar i pvi
riki sem talid er 6ruggt riki sem og hugsanleg tengsl vid landid eda dnnur sjonarmid sem kunna ad vera
mikilveeg i pessu sambandi. Sé akvordun Utlendingastofnunar neikvaed verdur keeruheimild ad vera
raunhaeft Grreedi sem felur i sér ad framkveemd fravisunar/brottvisunar skuli sjalfkrafa frestad par til
ad Urskurdur aedra stjornvalds liggi fyrir. Mistok vid medferd heaelisumséknar sem leida til pess ad
umsakjandi er sendur til rikis sem stjornvold flokka sem 6ruggt riki geta haft alvarlegar og 6afturkreefar
afleioingar fyrir viokomandi einstakling.

6. ar.

i 6. gr. frumvarpsins er kvedid & um gildistdku laganna. Gert er rad fyrir ad lagabreytingarnar gildi fyrir
paer akvardanir sem pegar hafa borist keerunefnd Utlendingamala en hafa enn ekki hlotid afgreidslu.
Raudi krossinn gerir athugasemdir vid pennan hluta dkveedisins enda er pad ein grundvallarforsenda
réttarrikisins ad 16g séu ekki afturvirk. Er petta sérstaklega mikilvagt pegar 16g fela i sér einhvers konar
skerdingu & réttindum borgaranna. Er pad mat Rauda krossins ad akveedi 6. gr. frumvarpsins, um ad
l6gin gildi fyrir peer dkvardanir sem keerdar hafa verid til nefndarinnar fyrir gildistoku laganna, gangi
gegn sjonarmidum um bann vid afturvirkni laga og beri pvi ad fella at ar frumvarpinu.
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Lokaord

Eins og fram kemur hér ad ofan fagnar Raudi krossinn ymsum atridum ifrumvarpinu en itrekar ahyggjur
sinar af pvi ad frumvarpid mun ekki skila tileetludum arangri varéandi skilvirkni og malshrada, auk pess
sem réttardryggi er stefnt i voda. ba skal itrekad ad miklum arangri hefur pegar verid nad vardandi
skilvirkni malsmedferdar og malshrada med beettu verklagi og fijolgun starfsfolks og meiri samheldni i

malaflokknum.

Raudi krossinn vill koma pvi & framfaeri ad fulltrdar félagsins eru tilbdnir til ad hitta allsherjar- og
menntamalanefnd til pess ad reifa ofangreindar athugasemdir, abendingar og tillogur félagsins enn
frekar.
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UNHCR Observations on the proposed amendments to the Icelandic Act on
Foreigners:

Frumvarp til laga

um breytingu a légum um utlendinga, nr. 96 15. mai 2002,
med sidari breytingum (kaerunefnd,
fiolgun nefndarmanna)

l. Introduction

1. The UNHCR Regional Representation for Northern Europe (hereafter "RRNE”) hereby
submits its observations on "Frumvarp til laga um breytingu & Il6gum um utlendinga, nr.
96 15. mai 2002, med sidari breytingum (kaerunefnd, fjolgun nefndarmanna)” of March
2016, containing amendments to the Icelandic Act on Foreigners (hereafter "the
Proposal”).

2. As the agency entrusted by the United Nations General Assembly with the mandate to
provide international protection to refugees and, together with governments, seek
permanent solutions to the problems of refugees,1 UNHCR has a direct interest in law
and policy proposals in the field of asylum. According to its Statute, UNHCR fulfils its
mandate inter alia by "[p]Jromoting the conclusion and ratification of international
conventions for the protection of refugees, supervising their application and proposing
amendments thereto[.]”.2 UNHCR’s supervisory responsibility is reiterated in Article 35
of the 1951 Convention and in Article Il of the 1967 Protocol relating to the Status of
Refugees (hereafter collectively referred to as the "1951 Convention”).3It has also been
reflected in European Union law, including by way of a general reference to the 1951
Convention in Article 78(1) of the Treaty on the Functioning of the European Union
(hereafter “TFEU").4

3. UNHCR’'s supervisory responsibility is exercised in part by the issuance of interpretative
guidelines on the meaning of provisions and terms contained in the 1951 Convention,5
as well as by providing comments on legislative and policy proposals impacting on the
protection and durable solutions of its persons of concern.

1 UN General Assembly, Statute of the Office of the United Nations High Commissioner for Refugees, 14
December 1950, A/RES/428(V), available at: http://www.refworld.ora/docid/3ae6b3628.html (“UNHCR
Statute”).

2 Ibid., para. 8(a).

3 According to Article 35 (1) of the 1951 Convention, UNHCR has the “duty of supervising the application of the
provisions of the 1951 Convention”.

4 European Union, Consolidated version ofthe Treaty on the Functioning of the European Union, 13 December
2007, OJ C 115/47 of 9.05.2008, available at: http://www.unhcr.ora/refWorld/docid/4b17a07e2.html.

5 UNHCR, Handbook and Guidelines on Procedures and Criteria for Determining Refugee Status under the 1951
Convention and the 1967 Protocol Relating to the Status of Refugees, December 2011, HCR/1P/4/ENG/REV.
3, available at: http://www.refworld.org/docid/4f33¢c8d92.htiril.
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4. When drafting these comments, UNHCR has not had access to an official translation

of the current Proposal. As the translation used is unofficial, and as UNHCR may not
have a full understanding of the meaning of some of the draft provisions, UNHCR has
refrained from commenting on specific legal language.

While not a member of the European Union (*EU”) and consequently not bound by the
Common European Asylum System ("CEAS”), Iceland seeks to coordinate asylum and
migration issues with its EU neighbours and has in EU enlargement negotiations
indicated that it generally applies the EU asylum acquis. The present comments,
therefore, are inter alia informed by standards stemming from EU asylum law.

Il. General Observations

6. UNHCR notes that the current Proposal contains a selection of changes already

suggested in the comprehensive draft revision of the Icelandic Act on Foreigners
(hereafter “the revision”), a revision which UNHCR contributed to through input to the
work of the Cross-Party Parliamentary Committee and the Icelandic Ministry of the
Interior during the autumn of 2015. UNHCR also provided written observations on the
revision in November 2015 (hereafter “previous comments”).* UNHCR understands that
the revision is currently pending submission to the Icelandic Parliament, and that the
present Proposal contains certain parts of the revision that the Parliament wishes to
prioritize for adoption, due to the increase in the number of asylum applications in
Iceland.

UNHCR observes that the Proposal thus includes provisions to make the procedures
at the Appeals Board faster and more efficient, as well as concerning criteria and
procedures for applicants from a safe country of origin and manifestly unfounded
applications. UNHCR acknowledges that Iceland has a legitimate interest in ensuring
that claims for international protection that are clearly abusive or manifestly unfounded
can be processed in an accelerated manner. Individuals found not to have a valid
protection claim and who cannot benefit from alternative legal ways to regularize their
stay should be assisted to return quickly to their home countries, in a manner which
fully respects their human rights. Nonetheless, a number of safeguards need to be in
place to ensure that individuals channelled through accelerated procedures are
properly assessed and not returned to territories where their life or freedom would be
threatened in contravention of the principle of non-refoulement. In this regard, UNHCR
wishes to refer to its previous comments and the specific observations below.

Specific Observations
a. Increase in the number of Appeals Board members

UNHCR welcomes the suggested increase in the number of Appeals Board members
from three to seven. UNHCR also welcomes the suggestion to make the Co-Chair (in
addition to the Chair) of the Appeals Board a full time staff member. These measures
may assist in reducing waiting times and backlogs and at the same time maintaining
quality of decisions. In this context, UNHCR wishes to reiterate the following statements
in its previous comments regarding the nomination of the members:

6

UNHCR, Observations by the UNHCR Regional Representation for Northern Europe on the draft Proposal to
amend the Foreigner's Act in Iceland ("Frumvarp til laga um utlendinga"), November 2015, available at:
http://www.refworld.org/docid/56e17dc54.html.
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UNHCR would also like to commend the references in the Proposal to ensure
appropriate qualifications of the members of the Board on all issues covered by
the Foreigners Act, i.e. international refugee protection and statelessness issues,
and the explicit obligation of the Board to publish its decisions. To ensure the
institutional independence of the Board, UNHCR recommends precluding from
appointment as a member of the Board, officials from the Ministry of the Interior
and officials working in the Directorate of Immigration, even where such officials
have not been previously involved in the case.7

b. Transfer of responsibilities from the Police to the Directorate of Immigration

9. UNHCR also welcomes the suggestion to transfer the responsibilities for the initial
registration of claims from the Police to the Directorate of Immigration (hereafter “DI").
UNHCR recommends having one competent determining authority with responsibility
for all asylum proceedings, including conducting personal interviews with applicants for
international protection atthe admissibility stage and in accelerated procedures, as well
as for taking decisions on the granting or refusal of admissibility or international
protection to ensure high quality procedures. UNHCR is of the strong view that all these
tasks should be performed by a single central authority, in line with the guidance in
UNHCR’s Executive Committee (ExCom) Conclusion No. 8.8

c. Powers ofthe Chairperson of the Appeals Board

10. UNHCR notes that the Proposal wishes to give the Chairperson of the Appeals Board
the right to decide on his/her own on cases under certain circumstances. UNHCR
understands from the unofficial translation used for these comments that this
suggestion is similar to the suggestions presented in the revision. In this regard,
UNHCR therefore wishes to reiterate its previous comments:

With regards to the authority of the Chair of the Board and in what circumstances
s/he may rule alone on cases of concern, UNHCR observes that whether an appeal
is heard by a single judge or a panel of judges may depend on the nature of the
decision taken by the determining authority. UNHCR would recommend that if the
case presents particular difficulties of a factual or legal nature or the legal matter is
of fundamental significance, the case is not determined by the Chair alone, but with
the full Board.9

UNHCR Recommendation:

* UNHCR recommends to, in the Act on Foreigners, clearly outline under which
circumstances the Chairperson can decide on his/her own, and that these powers are
used as restrictively as possible.

7 \bid., para. 8.

8 UNhCT, Determination of Refugee Status, 12 October 1977, No. 8 (XXVIII) - 1977, para. (e) (iii), available at:
httpV/www.refworld.org/clocicl/*ae*c”e”.html. See also UNHCR, UNHCR comments on the European
Commission's proposal for a Directive of the European Parliament and of the Council on minimum standards
on procedures in Member States for granting and withdrawing international protection (COM(2009)554, 21
October 2009), August 2010, section 5, pp. 9-11 available at: http://www.refworld.org/docid/4c63ebd32.html.

9 UNHCR, Observations by the UNHCR Regional Representation for Northern Europe on the draft Proposal to
amend the Foreigner's Actin Iceland ("Frumvarp til laga um Gtlendinga"), November 2015, para. 13, available
at: http://www.refworld.org/docid/56e17dc54.html.
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d. Oral hearings at the Appeals Board

11. UNHCR notes that the Proposal suggests to restrict the number of oral hearings at the
Appeals Board. It is suggested that the Board will invite applicants for oral interviews
where it sees a need, instead of the applicant him/herself being able to request a
hearing. UNHCR notes that the suggestion is similar to the one contained in the
revision. In this regard, UNHCR wishes to reiterate its previous comments:

UNHCR acknowledges the need to make the proceedings of the Board as efficient
as possible, without jeopardizing the quality of the decisions. As UNHCR thus
observed in the aforementioned meeting in September 2015, depending on the
nature of the appeal, it is not required that all applicants be given the opportunity of
a hearing at the appeal stage. However, the proposed provision that “proceedings
shall normally be in writing” seems to overly restrict the right to be heard. Moreover,
certain appeals may require a further examination of the merits of the asylum claim,
which may best be done through an interview, for example, where the credibility of
the applicant’s statements is disputed.

To fulfil the requirement of rigorous scrutiny established in international human
rights law, it is moreover important to note that the Board should have a fact-finding
competence and the submission of new facts or evidence should be permitted
during the appeals process.10 It is furthermore important to note that the right to be
heard also applies to children in the appeals process, including both
unaccompanied and accompanied children, in particular those making independent
asylum claims. 1

12. With regards to the right to request an oral hearing, UNHCR submits that a protection
applicant should be given the possibility to request an oral hearing on appeal, in
particular where facts or credibility are at issue. An appeal authority should have the
power to conduct an oral hearing either upon the applicant’s request or acting on its
own discretion. The absence of either of these safeguards may give rise to an
interference with standards of due process or procedural fairness and with the right to
an effective remedy. The blanket or automatic denial of an oral hearing on appeal - for
example because the person originates from a “safe country of origin” - resulting in the
appeal authority being unable to evaluate all the evidence and take its own decision,
would run counter to a fair and efficient asylum procedure, the good administration of
justice and the right to an effective remedy.

13. In addition, and while acknowledging that Iceland is not an EU member, UNHCR notes
that the right to be heard is guaranteed by both Articles 41 and 47 of the Charter of
Fundamental Rights of the European Union (CFREU)12 The same right is also

10 See also the recent ECtHR judgment; F.G. v. Sweden, Application no. 43611/11, Council of Europe:
European Court of Human Rights, 23 March 2016, para 156 and conclusions in particular, available at:
http://lwww.refworld.ora/docid/56fd485a4.html.The court held the Swedish authorities (both first and second
instance) responsible for failing to conduct a full ex nunc assessment of the risk of persecution due to the
applicant’s surplace conversion to Christianity, despite the applicant 0AAAN not to present this fact as an
explicit basis for his asylum application.

11 UNHCR, Observations by the UNHCR Regional Representation for Northern Europe on the draft Proposal to
amend the Foreigner's Actin Iceland ("Frumvarp til laga um utlendinga"), November 2015, para. 11, available
at: http://www.refworld.org/docid/56e17dc54.html.

12 European Union, Charter of Fundamental Rights of the European Union, 26 October 2012, 2012/C
326/02, available at: http://www.refworld.org/docid/3ae6b3b70.html.
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enshrined in Article 6(1) of the European Convention for the Protection of Human Rights
and Freedoms (ECHR)'3, to which Iceland is a State party.

UNHCR Recommendation:

e UNHCR recommends to, in the Act on Foreigners, retain the right of the applicant to
request an oral hearing and clearly outline under which circumstances an oral hearing
is not required. Possible specific needs of an individual applicant should always be
given due consideration.

e. Suspensive effect

14. UNHCR notes that the Proposal suggests to give the Chairperson the right to decide
that no suspensive effect is to be granted in cases where the applicant comes from a
“safe country of origin” or where the application is considered “manifestly unfounded”.
UNHCR understands that also this suggestion is part of the Government’'s wish to
accelerate procedures for certain cases. With regard to the right to suspensive effect,
UNHCR stated as follows in its previous comments:™

The notion of an effective remedy, furthermore, entails the right to an automatic
suspensive effect of the first instance decision, allowing the applicant to remain
in the country until a final decision has been taken on the asylum application.
UNHCR notes that the recast APD [EU Asylum Procedures Directive'®]
permits four exceptions to the right to an automatic suspensive effect, outlined
in Article 46(6), where the suspensive effect is subject to a decision from a court
or tribunal. UNHCR wishes to note its concern about the potential risk of
refoulement where such derogations apply and to underline the importance of
ensuring the safeguards enshrined in Articles 46 (5) (7) and (8) of the recast
APD, including the requirement to allow the applicant to remain on Icelandic
territory pending the Board’s decision over the applicant’s right to remain.

UNHCR Recommendations:

e UNHCR recommends that suspensive effect of appeals be granted automatically in all
asylum cases, including cases assessed within admissibility and accelerated
procedures.

f. The concept of “safe country of origin”

15. UNHCR notes that Article 6 of the Proposal aims at defining under which circumstances
a country of origin is to be considered as safe. The Proposal mentions several factors
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Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as
amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5, available at:
http:/Amww.refworld.org/docid/3ae6b3b04.html.

UNHCR, Observations by the UNHCR Regional Representation for Northern Europe on the draft Proposal to
amend the Foreigner's Act in Iceland ("Frumvarp til laga um utlendinga"), November 2015, para. 10, available
at: http://www.refworld.org/docid/56e17dc54.html. See also Article 13 of the ECHR and Article 47 of the
CFREU regarding the fundamental right to an effective remedy.

European Union: Council of the European Union, Directive 2013/32/EU of the European Parliament and of
the Council of 26 June 2013 on common procedures for granting and withdrawing international protection
(recast), 29 June 2013, OJ L. 180/60 -180/95; 29.6.2013, 2013/32/EU, available at:
http://www.refworld.org/docid/51d29b224 . html.
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to be taken into consideration when making this assessment such as a stable regime
abiding by the rule of law, economic status and nature of internal state administration
of the State, fulfilling the so-called Copenhagen criteria for EU accession and being a
party to major international human rights treaties. Finally, also the experience of other
State parties to the Schengen agreement can be taken into account when assessing
the “safe country of origin” concept.

16. Firstly, UNHCR wishes to refer to ExCom Conclusion No. 87, which notes that “notions
such as ‘safe country of origin’, ‘internal flight alternative’ and ‘safe third country’, should
be appropriately applied in order not to result in improper denial of access to asylum
procedures, or to violations of the principle of non-refoulement’.’® To give effect to their
obligations in good faith under the 1951 Convention, State parties to the Convention
are required to make independent inquiries as to the need for international protection
of persons seeking asylum, and provide them with unhindered access to fair and
efficient asylum or refugee status determination procedures.

17. In addition, in UNHCR’s view, a decision to designate a country as safe should follow
a thorough assessment of the situation of that country, based on a range of sources of
information including UNHCR."” There must also be a mechanism in place to quickly
remove the designation of a country as safe, if the country would cease to meet the
criteria for a “safe country of origin”. Such criteria include: relevant laws and regulations
are in place and enforced providing protection against persecution and other forms of
serious harm; international human rights standards are observed, including a system
of effective remedies against violations of such rights; and the principle of non-
refoulement is respected. Further, the “safe country of origin” concept cannot be applied
automatically, but only after an individual examination of the application. Importantly,
the presumption of safety must be rebuttable, both in law and in practice for the
individual applicant.

UNHCR Recommendation:

e UNHCR recommends that the assessment of whether a country can be presumed to
be a “safe country of origin”, should follow a thorough assessment of the situation in
that country, based on criteria referred to above and UNHCR guidance.

g. Humanitarian considerations

18. UNHCR notes that in the introductory summary, the Proposal refers to a change in the
policy on residence permits granted on humanitarian grounds, however, this change is
not specified in the proposed articles. Presuming that such changes will be introduced
in the legislation and while not being aware of the details, UNHCR would like to
emphasize the importance of applying the sequential approach to the assessment of
applications for international protection. The sequential approach, acknowledged in the
EU Qualification Directive'® and in the UNHCR ExCom conclusion on complementary

16

17

18

UNHCR, General Conclusion on International Protection, 8 October 1999, No. 87 (L) - 1999, para. (j),
available at: http://www.refworld.org/docid/3ae68c6ec.html.

See also the APD; Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on
common procedures for granting and withdrawing international protection (recast), Article 37, available at;
http://www.refworld.org/pdfid/51d29b224. pdf

European Union: Council of the European Union, Directive 2011/95/EU of the European Parliament and of
the Council of 13 December 2011 on standards for the qualification of third-country nationals or stateless
persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for
subsidiary protection, and for the content of the protection granted (recast), 20 December 2011, OJ L. 337/9-
337/26; 20.12.2011, 2011/95/EU, available at: http://www.refworld.org/docid/4f197df02.html.
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forms of protection,19recognizes the primacy of the 1951 Convention and requires that
it is first determined who qualifies as a refugee in accordance with the 1951 Convention
before assessing subsidiary protection. It is both a sequential as well as a hierarchical
(in terms of rights) relationship.

19. The Icelandic asylum authorities (DI and the Appeals Board) thus have a responsibility
to first undertake a thorough assessment of an asylum-seeker’s eligibility for refugee
status and thereafter, of his/her eligibility for “subsidiary protection” prior to assessing
whether the applicant should be granted a right to remain based on humanitarian
grounds. This is important in order to ensure there is no protection gap for persons in
need of international protection.2

UNHCR Recommendation:

¢ UNHCR recommends that the Government of Iceland reflect the sequential approach
in the relevant legislation to ensure there is no protection gap for persons in need of
international protection.

UNHCR Concluding Recommendation

« UNHCR recommends the Government of Iceland to ensure that all proposed measures
to accelerate the asylum procedure provide for fundamental procedural safeguards for
the individual asylum-seeker, as recommended above and in UNHCR’s previous
comments on the “revision”, submitted to the Government in November 2015.

UNHCR Regional Representation for Northern Europe
Stockholm, 1April 2016

19 UN High Commissioner for Refugees (UNHCR), Complementary Forms of Protection: Their Nature and
Relationship to the International Refugee Protection Regime, 9 June 2000, EC/50/SC/CRP.18, available
at: http://www.refworld.org/docid/47fdfb491a.html

20 UNHCR, Summary Conclusions on International Protection of Persons Fleeing Armed Conflict and Other
Situations of Violence; Roundtable 13 and 14 September 2012, Cape Town, South Africa, 20 December
2012, see e.g. para. 36, available at: http://www.refworld.org/docid/50d32e5e2.html. See also UNHCR, Using
the 1951 Convention Relating to the Status to Refugees to protect people fleeing armed conflict and other
situations of violence: key legal challenges, 20 October 2014, available at:
http://lwww.refworld.org/docid/545b43884 .html.
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