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Efni: Svar við upplýsingabeiðnum Umhverfis- og samgöngunefndar Alþingis.

Minnisblað þetta er samið hjá landamærasviði ríkislögreglustjóra (RLS) eftir beiðnir 
Umhverfis- og samgöngunefndar Alþingis frá 16. desember, um upplýsingar vegna 
meðferðar 154. máls 152. þings, um framlengingu gildistíma bráðabirgðaákvæðis í 
loftferðalögum um tímabundnar skyldur flugrekenda/umráðenda þegar hætta er að farsóttir 
berist til eða frá Íslandi, og almannaheilbrigði krefst.

Með beiðnum Umhverfis- og samgöngunefndar var óskað eftir minnisblöðum um 
eftirfarandi. Í fyrsta lagi gögnum um heildartölu komufarþega frá því að reglur settar skv. 
lögum nr. 41/2021 tóku gildi, þar af hversu margir eru íslenskir ríkisborgarar og farþegar 
búsettir á Íslandi (EES-borgarar). Í öðru lagi um framkvæmd sóttvarnareftirlits á 
Keflavíkurflugvelli, með skoðun viðeigandi skjala og sýnatöku og skoðun skjala við 
byrðingu erlendis. Í þriðja lagi tölfræði um hversu margir hafi komið til landsins án 
fullnægjandi gagna og hve mörgum hafi verið vísað frá landi af þeim sökum.

1. Heildarfarþegafjöldi
Reglur um skyldur flugrekendur um að kanna með vottorð fyrir byrðingu tóku gildi þann
1. júní 2021. Á tímabilinu 1. júní til 15. desember var heildarfarþegafjöldi komufarþega til 
Íslands 790.944. Upplýsingar um heildarfjölda íslenskra ríkisborgara og farþega búsetta á 
Íslandi af heildarfarþegafjölda liggja því miður ekki fyrir þar sem þær upplýsingar eru ekki 
til staðar þegar þetta minnisblað var tekið saman. Hins vegar eru samkvæmt 
forskráningarkerfi landlæknis hlutfall íslenskra ríkisborgara 21% og EES og EFTA borgara 
42%, samtals 63% af heildarfjölda komufarþega á umræddu tímabili.

2. Framkvæmd sóttvarnareftirlits
Til að varpa ljósi á framkvæmd sóttvarnareftirlits á Keflavíkurflugvelli vísar undirritaður á 
meðfylgjandi stöðuskýrslu starfshóps um aðgerðir á landamærum vegna COVID-19 
heimsfaraldursins. Er vakin athygli á að stöðuskýrslan var unnin sem umræðuskjal og var 
ekki ætluð til opinberrar birtingar. Er óskað eftir því að trúnaður ríki um efni skýrslunnar 
sbr. 50. og 51. gr. þingskaparlaga nr. 55/1991.
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3. Ófullnægjandi gögn og frávísanir á grundvelli þess
Nokkur fjöldi ferðamanna kemur á hverjum degi til landsins þar sem gögn eru ekki talin 
fullnægjandi. Í þeim tilvikum er lögreglan kölluð til aðstoðar en frá 1. júní til 15. desember 
eru skráð 440 tilvik í kerfum lögreglu. Á sama tímabili voru 27 einstaklingum frávísað á 
þeim grundvelli að þeir uppfylltu ekki kröfur um viðeigandi gögn við komu.

Rafræn undirritun 
Reykjavík, dags. 13.12.2021 

Jón Pétur Jónsson 
Sviðsstjóri landamærasviðs RLS
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Brussels, 13 September 2021

Ministry of Transport and Local Government
Attn: Ms Valgerður Eggertsdóttir, Mr Rúnnar Guðjónsson
Sölvhólsgötu 7
101 Reykjavik
ICELAND

Dear Madam / Sir,

Subject: Reply to Iceland -  Request for Information concerning the 
obligation of air carriers to inspect COVID-19 certificates in 
international flights to Iceland

Further to your letter of 10 August 2021 (Document No 1220668, your Ref. 
SRN21060106/2.22) in response to the request for information of the Internal 
Market Affairs Directorate ("the Directorate”) of the EFTA Surveillance Authority 
("the Authority”) of 29 June 2020 (Document No 1207727), the Directorate is 
writing with a request for further clarifications on the points raised under EEA law.

The Directorate has also taken note of the adoption of regulation no. 961/2021 
amending Regulation no. 650/2021 on 31 August 2021,1 including the publication 
of interpretative guidelines on the obligations of air carriers on international flights 
to Iceland due to Covid-192.

1 Proportionality assessment:

As noted in the Directorate’s request for information, the measures in question 
have been justified by Iceland on the grounds of the protection of public health, 
particularly in light of the continuing global pandemic. However, the measures 
have the potential to restrict the freedom of movement of EEA nationals. In order 
for such restrictions to be justified, it is for the EEA State in question to 
demonstrate that such measures are proportionate to the aim pursued.3 Your 
letter grounds the justification of the measures in question on the basis that less 
restrictive measures -  involving quarantine -  have been attempted, but that this 
has not been effective in stemming the spread of COVID-19, since certain 
persons who were obliged to quarantine did not respect the rules.

1 ‘Breyting á reglugerð er varðar skyldu flugrekenda til að kanna vottorð vegna COVID-19 í millilandaflugi’ 
of 31 August 2021, available at: https://www.samgongustofa.is/um/frettrr/ftugfrettir/breyting-a-reglugerd-er- 
vardar-skyldu-flugrekenda-til-ad-kanna-vottord-vegna-covid-19-i-millilandaflugi
2 ‘Leiðbeiningar um skyldu flugrekenda vegna COVID-19 í millilandaflugi’ of 31 August 2021, available at: 
https://www.samgongustofa.is/media/flug/ISL-leidbeiningar 31.08.21 B.docx.pdf
3 Case E-8/17 Kristoffersen, [2018] EFTA Ct. Rep. 383, para 123.
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The Directorate notes, firstly, that it is long-standing and well-established case law 
that an EEA State may not plead public non-compliance as a ground for failing to 
ensure freedom of movement.4 Second, the Directorate notes that the Icelandic 
Government has not demonstrated that no less restrictive means exist that have 
not already been employed.

While the Icelandic Government’s contention that COVID certificates are easily 
procurable for many passengers is true, this is immaterial to the question as to 
what should occur, should an individual attempt to board a flight without being in 
possession of such a certificate.

2 Denial of boarding under Article 4 of Regulation (EU) No 261/2004:

Regulation 650/2021 in Article 2 fourth sub-paragraph states that denial of a 
carrier to board a passenger on the grounds established under the said 
Regulation cannot be interpreted as ‘denial of boarding’ in accordance with Article 
4 of Regulation (EC) 261/2004 on air passenger rights.5 In its request for 
information, the Directorate asked Iceland to clarify how this exemption from the 
application of EEA rules on passenger rights could be justified, notably bearing in 
mind the possibility of an erroneous assessment by the carrier.

Your letter notes in reply to the Directorate’s question on this point that air carriers 
are not responsible for verifying the content of the documentation required, that 
remains the task of border control officers. However, you add that in the event of 
an erroneous assessment on the part of the air carrier, the latter remains liable for 
the damages caused by the denied boarding based on the "culpa rule” (liability for 
negligence).

This statement disregards the provisions of Article 4 of Regulation (EC) No 
261/2004, and in particular paragraph 3 thereof, where the right to compensation 
for denial of boarding is established. Article 2(j) of the said Regulation defines 
denial of boarding with an exception “where there are reasonable grounds to deny 
them boarding, such as reasons o f health, safety or security, or inadequate travel 
documentatiorí’. The exception is to be interpreted by the competent courts 
should a dispute on the application of the said Regulation arise.6 In the view of the 
Directorate, it is not for national administrations of EEA Member States to issue 
blanket exemptions from EEA rules in the form of national regulations and 
interpretative guidelines.

3 Discrimination against EEA nationals legally residing in Iceland:

With respect to any potential discrimination between EEA nationals resident in 
Iceland on the one hand, and Icelandic citizens on the other, your letter notes that

4 See, inter alia, Case Case C-265/95 Commission v France, ECLI:EU:C:1997:595, paras 55 and 56.
5 The Act referred to at point 68ab of Annex XIII to the EEA Agreement (Regulation (EC) No 261/2004 of 
the European Parliament and of the Council of 11 February 2004 establishing common rules on 
compensation and assistance to passengers in the event of denied boarding and of cancellation or long delay 
of flights, and repealing Regulation (EEC) No 295/91 (OJ L 46, 17.2.2004, p. 1)).
6 See case law referred to in the letter of the Directorate of 29 June, namely Case C-584/18 D. Z. v Blue Air - 
Airline Management Solutions SRL, ECLI:EU:C:2020:324, para. 98.
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the Icelandic Constitution forbids denying Icelandic citizens entry to Iceland. 
However, it does not substantively address the question posed.

The Directorate observes that, as a general rule, nationals of other EEA States 
who are legally resident in Iceland (per Articles 6 and 7 of Directive 2004/38) 
should be afforded equal rights to Icelandic nationals residing in Iceland, further 
taking into account the non-discrimination principle per Article 4 EEA. In light of 
the foregoing, and given that the epidemiological risk associated with Icelandic 
nationals on the one hand, and EEA national residents of Iceland on the other, 
who are boarding the same aeroplane is likely to be similar, the Directorate 
questions why any additional privileges extended to Icelandic citizens are not 
afforded to e Ea  nationals resident in Iceland.

The Icelandic Government is invited to provide further clarifications on the points 
raised above. Iceland is invited to submit its comments, as well as any other 
information it deems relevant to the case, so that they reach the Authority by 28 
September 2021.

Yours faithfully,

Valgerður Guðmundsdóttir 
Deputy Director
Internal Market Affairs Directorate

This document has been electronically authenticated by Valgerdur 
Gudmundsdottir.
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Reykjavík August 10, 2021 
Reference: SRN21060106/2.22

Subject: Ministry of Transport and Local Govemment’s response to ESA letterNo 1207727 
date. 29 June 2021 -  Case No 86978.

Reference is made to the EFTA Surveillance Authority’s letter, dated 29 June 2021, regarding 
a request for information concerning the obligation of air carriers to inspect COVID-19 
certificates in international flights to Iceland (Case No 86978, Document No 1207727).

In its letter, the Authority invited the Icelandic Government to comment on points raised in 
the letter regarding Law No 41 of 28 May 2021 amending Act No 60/1998 conceming 
obligations o f air carriers due to COVID-19.

The first point raised concerns the assessment of the proportionality of the measures taken in 
Law No 41 of 28 May 2021 in tandem with Regulation No 650/2021. The Environment and 
Communications Committee (Umhverfis- og samgöngunefnd) introduced the bill in congress 
that became LawNo 41 of 28 May 2021 amending Act No 60/1998 concerning obligations of 
air carriers due to COVID-19. The original bill proposed by the committee applied to 
Icelandic nationals as well but was changed to comply with paragraph 2 of Article 66 of the 
Icelandic Constitution which forbids denying Icelandic nationals entry into Iceland. The bill 
was discussed during the legislative process and the proportionality of the measures in 
question was assessed. The original bill as well as the majority committee opinion addressed 
the need and proportionality of the measures in question. It is important to limit the aixival of 
passengers that have COVID-19 to decrease the possibility of COVID-19 infections spreading 
to Icelandic society and starting new waves of infections. Less restrictive measures, like 
requiring all passengers who travel to Iceland to undergo quarantine, have been tried but they 
have not reached the intended objective of preventing passengers from spreading COVID-19, 
since many of them do not comply with quarantine rules. Therefore, the Icelandic 
Govemment believes that the measures in question are proportionate to the aim pursued, 
considering the ongoing COVID-19 global pandemic and the fact that the Icelandic 
Govemment has tried less restrictive measures that have not been as successful as intended.

Moreover, the need and proportionality of Law No 41 of 28 May 2021 in tandem with 
Regulation No 650/2021, which was adopted on the basis of the law, is ensured by a
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stipulation that requires a revision of the Regulation at least every four weeks. The law 
establishes that the Minister of Transport and Local Govemment is authorized to issue rules 
concerning obligations of air caniers due to COVID-19 and that these rules shall be revised at 
least eveiy four weeks, as previously said. Hence, the law itself does not oblige air carriers to 
inspect COVID-19 certificates, it rather authorizes the Minister to issue rales conceming 
obligations of air caniers due to COVID-19. The propoifionality of the measures in question 
is therefore guaranteed since the Minister is obligated to revise the Regulation, that puts forth 
these obligations, every four weeks and change it, if  need be or repeal it.

The proportionality is also ensured by the fact that the Minister does not need to issue rules to 
the fullest extent permitted by Law No 41 of 28 May 2021. The majority committee opinion 
emphasizes this and states that the Minister has the option to put forth less restrictive 
measures, for example, accept different documents instead of the ones specified in the law.

Furthermore, the Icelandic Government believes that the measures in question are not too 
burdensome for passengers. There is, overall, considerable access to the certificates that 
passengers are required to present and therefore, procuring such certificates does not put an 
undue burden on passengers. Most countries require passengers to present some form of 
documentation relating to COVID-19 to enter their countries, and therefore the Icelandic 
Government does not believe that it is imposing disproportionate requirements on passengers 
who wish to enter the country, by requiring them to provide certain documentation pertaining 
to COVID-19.

The second point raised regards the consequences for travellers denied boarding in the event 
of an eiToneous assessment of the relevant COVID-19 documentation by the carricr. Firstly, it 
is not the air carriers’ role to evaluate the veracity of the relevant documentation, as 
evidenced by the original bill. The veracity of the relevant documentation is evaluated at the 
Icelandic border. The obligations of the air candes extends to checking whether the 
documents provided by passengers have the appearance of the relevant documentation and to 
verify the period of validity of the document and that the passenger’s name is on the 
document as stipulated by Article 2 first sub-paragraph thereof of Regulation 650/2021. This 
means that if  a passenger has a document that has the official appearance of the relevant 
documentation, he will not be denied boarding. The Icelandic Government can therefore not 
envisage the event of an eiToneous assessment occurring. If it occurs, however, the air carrier 
who wrongly denies boarding is liable for the damages caused by the denied boarding. The 
right to compensation is decided on the culpa rule (liability based on negligence).

The third question concerns the distinction established by Law No 41 of 28 May 2021 
between Icelandic nationals and all other passengers when it comes to denying boarding to 
passengers who do not have the relevant documentation. The requirement to deny boarding 
does not apply to Icelandic nationals. The original bill applied to Icelandic nationals but was 
changed to comply with paragraph 2 of Article 66 of the Icelandic Constitution which forbids 
denying Icelandic nationals entry into Iceland. The basis of the distinction is, therefore, the 
Icelandic Constitution’s ban on denying Icelandic nationals entiy into Iceland.
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Ministry of Transport and Local Government 
Sölvhólsgötu 7 
101 Reykjavik 

ICELAND

Dear Sir or Madam,

Subject: Letter of formal notice to Iceland concerning the obligation of air
carriers to inspect COVID-19 certificates for international flights to 
Iceland

1 Introduction

By a letter dated 29 June 2021, the EFTA Surveillance Authority ("the Authority”) 
informed the Icelandic Government that it had opened an own initiative case regarding 
the compatibility of Law No 41 of 28 May 2021 amending Act No 60/1998 (“Lög um 
breytingu á lögum um loftferðir, nr. 60/1998, með síðari breytingum (skyldur flugrekenda 
vegna COVID-19)”) concerning the obligations of air carriers to take measures due to 
COVID-19, in tandem with the related national Regulation No 650/2021 of 1 June 2021 
("Reglugerð um skyldu flugrekenda til að kanna vottorð vegna COVID-19 í 
millilandaflugi”), with EEA law. In particular, the Authority’s concerns pertain to the 
obligation of air carriers to deny boarding to passengers who do not possess the required 
documentation pertaining to COVID-19, and the fact that the acts in question provide that 
denial of boarding in such circumstances shall not constitute ‘denial of boarding’ under 
Article 4 of Regulation (EC) No 261/2004.

The Authority’s letter requested information from the Icelandic Government in order to 
ascertain whether the above-mentioned acts were compatible with the requirements of 
Regulation (EC) No 261/2004 establishing common rules on compensation and 
assistance to passengers in the event of denied boarding and of cancellation or long 
delay of flights,1 and the rules covering the free movement of persons within the EEA, in 
particular Articles 5, 6 and 7 of Directive 2004/38/EC2 and Article 4 of the EEA 
Agreement.

In the exchanges between the Authority and the Icelandic Ministry of Transport, Iceland 
has consistently defended the measures adopted as justified on the grounds of public 
health protection in the context of the ongoing global pandemic.

After having examined the relevant legislation and regulations, as well as the 
explanations received from Iceland, the Authority has now reached the conclusion that by 
maintaining in force the current rules, Iceland has failed to fulfil its obligations arising from 
EEA law. Namely, Article 4 of the EEA Agreement, Articles 5, 6 and 7 of Directive

1 The Act referred to at point 68ab o f Annex XIII to the EEA Agreement (Regulation (EC) No 
261/2004 of the European Parliament and of the Council of 11 February 2004 establishing  
common rules on compensation and assistance to passengers in the event o f denied boarding and 
of cancellation or long delay o f flights, and repealing Regulation (EEC) No 295/91 (OJ L 46, 
17.2.2004, p. 1) as adapted to the EEA Agreement by protocol 1 thereto.
2 The Act referred to at point 1 o f Annex V to the EEA Agreement (Directive 2004/38/EC o f the 
European Parliament and o f the Council o f 29 April 2004 on the right o f citizens o f the Union and 
the ir fam ily members to move and reside freely within the territory o f the Member States amending 
Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 
73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC) as adapted to the 
EEA Agreement by protocol 1 thereto.
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2004/38/EC, and Article 4 in combination with Article 2(j) of Regulation (EC) No 
261/2004.

2 Correspondence

In its letter dated 29 June 2021 (Doc No 1207727), the Authority informed the Icelandic 
Government that it had opened an own initiative case, and identified three main points of 
EEA law Iceland should provide clarifications on, specifically relating to: (1) the 
proportionality of the measures that had been justified on public health grounds; (2) the 
potential consequences for travelers following an erroneous assessment by the airlines of 
their health documentation; and (3) the basis for the distinction between Icelandic 
nationals on the one hand, and non-Icelandic EEA national residents of Iceland on the 
other. The Authority invited the Icelandic Government to submit its observations on the 
issues raised in the letter by 14 July 2021.

The Authority sent a reminder letter to Iceland on 9 August 2021, to highlight that a 
response had not been received within the stated deadline (Doc No 1220449). The 
Icelandic Government submitted its reply to the Authority’s Request for Information on 10 
August 2021 (Doc No 1220668, ref. SRN21060106/2.22).

On 31 August 2021, the Icelandic Government adopted Regulation No 961/2021 
amending Regulation No 650/2021.3 The amended provisions included the publication of 
interpretative guidelines on the obligations of air carriers on international flights to Iceland 
due to COVID-19.4 In light of these changes, and in order to seek clarification on certain 
points raised under EEA law in Iceland’s reply of 10 August 2021, the Authority 
addressed an additional Request for Information to Iceland on 13 September 2021 (Doc 
No 1223892) and invited the Icelandic Government to submit its observations on the 
issues raised in the letter by 28 September 2021.

The Icelandic Government again did not submit its reply within the stated deadline, and 
the Authority sent two follow-up emails highlighting this, and asking for a swift response, 
on 5 and 7 October 2021 (Doc Nos 1233919 and 1232960).

The Icelandic Government submitted its reply to the Authority’s additional Request for 
Information on 15 October 2021 (Doc No 1235085, ref. SRN21060106/2.22).

3 Relevant national law

Law No 41 of 28 May 2021 ("Law No 41”) establishes an obligation for air carriers 
operating passenger flights to Iceland to check that passengers fulfil the requirements of 
pre-registration and certification in relation to COVID-19 (SARS-CoV-2). Passengers are 
required to present:
(a) a certificate of vaccination against COVID-19; or
(b) a certificate proving that a COVID-19 infection is in remission; or
(c) a certificate, or other official confirmation, of a negative test result against COVID-19.

3 ‘Breyting a reglugerð er varðar skyldu flugrekenda til að kanna vottorð vegna COVID-19 í 
millilandaflugi’ o f 31 August 2021, available at:
https://www.samgongustofa.is/um/frettir/flugfrettir/breyting-a-reglugerd-er-vardar-skyldu- 
flugrekenda-til-ad-kanna-vottord-vegna-covid-19-i-m illilandaflugi
4 ‘Leiðbeiningar um skyldu flugrekenda vegna COVID-19 í m illilandaflugi’ o f 31 August 2021, 
available at: https://www.samgongustofa.is/media/flug/ISL-leidbeiningar 31.08.21 B.docx.pdf

https://www.samgongustofa.is/um/frettir/flugfrettir/breyting-a-reglugerd-er-vardar-skyldu-flugrekenda-til-ad-kanna-vottord-vegna-covid-19-i-millilandaflugi
https://www.samgongustofa.is/um/frettir/flugfrettir/breyting-a-reglugerd-er-vardar-skyldu-flugrekenda-til-ad-kanna-vottord-vegna-covid-19-i-millilandaflugi
https://www.samgongustofa.is/media/flug/ISL-leidbeiningar_31.08.21_B.docx.pdf
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These certificates must be in line with the requirements of the Icelandic Directorate of 
Health applicable to all travelers arriving in Iceland.5

Law No 41 obliges air carriers to deny boarding to passengers who do not possess the 
required documentation pertaining to COVID-19. The requirement to deny boarding does 
not apply to Icelandic nationals. This is a temporary measure, valid until 31 December 
2021,6 and is justified by the Icelandic Government on public health grounds. In the event 
of failure by the air carrier, including its employees or representatives, to comply with 
these obligations, Law No 41 of 28 May 2021 provides for administrative fines of up to 
two million Kr.

Regulation No 650/2021, which was adopted on the basis of Law No 41, further 
elaborates on the obligations for air carriers operating passenger flights to Iceland, with 
disembarkation in Iceland. In particular, Article 2 fourth sub-paragraph thereof stipulates 
that denial of boarding in line with the requirements of Law No 41 and Regulation No 
650/2021 shall not constitute ‘denial of boarding’ under Article 4 of Regulation (EC) No 
261/2004.

Regulation No 961/2021 amending Regulation No 650/2021 clarifies the requirement for 
carriers to check that passengers have proof of a negative PCR test only in cases where 
a full vaccination or past infection certification is not available. It also includes a reference 
to Regulation No 938/2021 on quarantine, isolation and testing for COVID at the Icelandic 
border.7

The interpretative guidelines on the obligations of air carriers on international flights to 
Iceland due to COVID-19, to which Regulation No 961/2021 also refers, elaborate on the 
duty imposed upon air carriers through Law No 41 and Regulation No 650/2021. In 
particular, the guidelines identify the tasks that constitute a check of relevant certification 
by the air carriers. Namely, verification of the name of the passenger, verification of the 
validity of the certificate, and examination of whether the relevant certification is prima 
facie compliant with the instructions of the health authorities. The guidelines also stipulate 
that the obligation of carriers to deny boarding does not apply vis-á-vis Icelandic 
nationals, but it does apply to other EEA nationals legally residing in Iceland. 
Furthermore, denial of boarding in line with Regulation No 650/2021 does not constitute a 
‘denial of boarding’ in accordance with Article 4 of Regulation (EC) No 261/2004, 
according to the guidelines. Finally, the guidelines elaborate on the process for the 
imposition of fines for air carriers by the Icelandic Transport Authority for violations of 
Regulation No 650/2021.

4 Relevant EEA law

4.1 The EEA Agreement

Article 4 of the EEA Agreement provides:

“Within the scope o f application o f this Agreement...any discrimination on grounds of 
nationality shall be prohibited."

5 These rules are listed on the website o f the Directorate o f Health: https://www.landlaeknir.is/um- 
embaettid/greinar/grein/item43709/Certificates-regarding-previous-COVID-19-infection-that-are- 
accepted-at-the-border-in-Iceland-from-10-December-2020
6 A proposal to amend Act No 41 o f 2021 has been tabled at the Icelandic Parliament in December 
2021, extending the validity o f the said Act until 1 July 2022. Frumvarp til laga um breytingu á 
lögum um loftferðir, nr. 60/1998 (framlenging gildistíma), available at: 
https://www.althingi.is/altext/152/s/0156.html
7 Reglugerð um sóttkví og einangrun og sýnatöku við landamæri Íslands vegna COVID-19 Nr. 
938/2021 o f 23 August 2021, available at:
https://www.stjornartid indi.is/Advert.aspx?RecordID=8f71a18e-663f-4ae5-99f2-e200aced32d3.

https://www.landlaeknir.is/um-embaettid/greinar/grein/item43709/Certificates-regarding-previous-COVID-19-infection-that-are-accepted-at-the-border-in-Iceland-from-10-December-2020
https://www.landlaeknir.is/um-embaettid/greinar/grein/item43709/Certificates-regarding-previous-COVID-19-infection-that-are-accepted-at-the-border-in-Iceland-from-10-December-2020
https://www.landlaeknir.is/um-embaettid/greinar/grein/item43709/Certificates-regarding-previous-COVID-19-infection-that-are-accepted-at-the-border-in-Iceland-from-10-December-2020
https://www.althingi.is/altext/152/s/0156.html
https://www.stjornartidindi.is/Advert.aspx?RecordID=8f71a18e-663f-4ae5-99f2-e200aced32d3
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Article 28 provides:

“1. Freedom of movement for workers shall be secured among EC Member States and 
EFTA States.
2. Such freedom of movement shall entail the abolition o f any discrimination based on 
nationality between workers o f EC Member States and EFTA States as regards 
employment, remuneration and other conditions o f work and employment.
3. It shall entail the right, subject to limitations justified on grounds o f public policy, public 
security or public health:
(a) to accept offers o f employment actually made;
(b) to move freely within the territory o f e C Member States and EFTA States for this 
purpose;
(c) to stay in the territory o f an EC Member State or an EFTA State for the purpose of 
employment in accordance with the provisions governing the employment o f nationals of 
that State laid down by law, regulation or administrative action;
(d) to remain in the territory o f an EC Member State or an EFTA State after having been 
employed there."

Article 33 provides:

“The provisions o f this Chapter and measures taken in pursuance thereof shall not 
prejudice the applicability o f provisions laid down by law, regulation or administrative 
action providing for special treatment for foreign nationals on grounds o f public policy, 
public security or public health."

Article 36 provides:

“1. Within the framework o f the provisions o f this Agreement, there shall be no restrictions 
on freedom to provide services within the territory o f the Contracting Parties in respect o f 
nationals o f e C Member States and EFTA States who are established in an EC Member 
State or an EFTA State other than that o f the person for whom the services are intended."

Article 39 provides:

“The provisions o f Articles 30 and 32 to 34 shall apply to the matters covered by this 
Chapter [i.e. in respect o f the freedom to provide services]."

4.2 Directive 2004/38/EC

Article 5 (‘Right of Entry’) of Directive 2004/38/EC reads:

“1. ...Member States shall grant Nationals o f EC Member States and EFTA States leave 
to enter their territory with a valid identity card or passport and shall grant family members 
who are not nationals o f a Member State leave to enter their territory with a valid 
passport."

Article 6 (‘Right of residence for up to three months’) provides:

“1. Nationals o f EC Member States and EFTA States shall have the right o f residence on 
the territory o f another Member State for a period o f up to three months without any 
conditions or any formalities other than the requirement to hold a valid identity card or 
passport."

Article 7 (‘Right of residence for more than three months’) provides:
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“1. Nationals o f EC Member States and EFTA States shall have the right o f residence on 
the territory o f another Member State for a period o f longer than three months if  they:

(a) are workers or self-employed persons in the host Member State; or
(b) have sufficient resources for themselves and their family members not to become 

a burden on the social assistance system o f the host Member State during their 
period o f residence and have comprehensive sickness insurance cover in the host 
Member State; or

(c) — are enrolled at a private or public establishment, accredited or financed by the 
host Member State on the basis o f its legislation or administrative practice, for the 
principal purpose o f following a course o f study, including vocational training; and 
— have comprehensive sickness insurance cover in the host Member State and 
assure the relevant national authority, by means o f a declaration or by such 
equivalent means as they may choose, that they have sufficient resources for 
themselves and their family members not to become a burden on the social 
assistance system o f the host Member State during their period o f residence; or

(d) are family members accompanying or joining a National o f an EC Member State 
or EFTA State who satisfies the conditions referred to in points (a), (b) or (c)."

Article 27 (‘General principles’) provides:

“1. Subject to the provisions o f this Chapter, Member States may restrict the freedom of 
movement and residence o f Nationals o f EC Member States and EFTA States and their 
family members, irrespective o f nationality, on grounds o f public policy, public security or 
public health. These grounds shall not be invoked to serve economic ends."

Article 29 (‘Public health’) provides:
“1. The only diseases justifying measures restricting freedom o f movement shall be the 
diseases with epidemic potential as defined by the relevant instruments o f the World 
Health Organisation and other infectious diseases or contagious parasitic diseases if  they 
are the subject o f protection provisions applying to nationals o f the host Member State."

Article 30 (‘Notification of decisions’) provides:

“1. The persons concerned shall be notified in writing o f any decision taken under Article 
27( 1), in such a way that they are able to comprehend its content and the implications for 
them.

2. The persons concerned shall be informed, precisely and in full, o f the public policy, 
public security or public health grounds on which the decision taken in their case is 
based, unless this is contrary to the interests o f State security.

3. The notification shall specify the court or administrative authority with which the person 
concerned may lodge an appeal, the time limit for the appeal and, where applicable, the 
time allowed for the person to leave the territory o f the Member State.

Save in duly substantiated cases o f urgency, the time allowed to leave the territory shall 
be not less than one month from the date o f notification."

Article 31 (‘Procedural safeguards’) provides:

“1. The persons concerned shall have access to judicial and, where appropriate, 
administrative redress procedures in the host Member State to appeal against or seek 
review o f any decision taken against them on the grounds o f public policy, public security 
or public health."
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4.3 Regulation (EC) No 261/2004

Regulation (EC) No 261/2004 defines ‘denied boarding’ in Article 2(j):

“"denied boarding" means a refusal to carry passengers on a flight, although they have 
presented themselves for boarding under the conditions laid down in Article 3(2), except 
where there are reasonable grounds to deny them boarding, such as reasons o f health, 
safety or security, or inadequate travel documentation”.

Furthermore, Article 4 of the said Regulation states in paragraph (3):

"If boarding is denied to passengers against their will, the operating a ir carrier shall 
immediately compensate them in accordance with Article 7 and assist them in 
accordance with Articles 8 and 9.”

Recital (10) of the said Regulation notes:

“Passengers denied boarding against their will should be able either to cancel their 
flights, with reimbursement o f their tickets, or to continue them under satisfactory 
conditions, and should be adequately cared for while awaiting a later flight.’’

5 The Authority’s assessment

As noted above, the Authority has taken cognisance of the fact that the Icelandic 
Government adopted Regulation No 961/2021 amending Regulation No 650/2021 on 31 
August 2021,8 and that the amended provisions included the publication of interpretative 
guidelines on the obligations of air carriers on international flights to Iceland due to 
COVID-19.9 While these guidelines rendered the obligations of air carriers somewhat 
clearer, having examined the relevant legislation and regulations, as well as the 
explanations received from Iceland in the correspondence outlined above, the Authority 
has reached the conclusion that by maintaining in force the current rules, Iceland has 
failed to fulfil its obligations arising from Article 4 of the EEA Agreement, Articles 5, 6 and 
7 of Directive 2004/38/EC, and Article 4 in combination with Article 2(j) of Regulation (EC) 
No 261/2004.

5.1 The proportionality of restrictions upon freedom of movement of EEA 
nationals

Law No 41 of 28 May 2021 establishes an obligation for air carriers operating passenger 
flights to Iceland to check that passengers fulfil the requirements of pre-registration and 
certification in relation to COVID-19, entailing that they must present either:

(a) a certificate of vaccination against COVID-19; or
(b) a certificate proving that a COVID-19 infection is in remission; or
(c) a certificate, or other official confirmation, of a negative test result against COVID-19.

The Law further obliges air carriers to deny boarding to passengers who do not possess 
the required documentation. However, the requirement to deny boarding does not apply 
to Icelandic nationals. In its correspondence with the Authority, the Icelandic Government,

8 ‘Breyting a reglugerð er varðar skyldu flugrekenda til að kanna vottorð vegna COVID-19 í 
millilandaflugi’ o f 31 August 2021, available at:
https://www.samgongustofa.is/um/frettir/flugfrettir/breyting-a-reglugerd-er-vardar-skyldu-
flugrekenda-til-ad-kanna-vottord-vegna-covid-19-i-m illilandaflugi
9 ‘Leiðbeiningar um skyldu flugrekenda vegna COVID-19 í m illilandaflugi’ o f 31 August 2021, 
available at: https://www.samgongustofa.is/media/flug/ISL-leidbeiningar 31.08.21 B.docx.pdf

https://www.samgongustofa.is/um/frettir/flugfrettir/breyting-a-reglugerd-er-vardar-skyldu-flugrekenda-til-ad-kanna-vottord-vegna-covid-19-i-millilandaflugi
https://www.samgongustofa.is/um/frettir/flugfrettir/breyting-a-reglugerd-er-vardar-skyldu-flugrekenda-til-ad-kanna-vottord-vegna-covid-19-i-millilandaflugi
https://www.samgongustofa.is/media/flug/ISL-leidbeiningar_31.08.21_B.docx.pdf


Page 7 ^ Q A  I EFTA Surveillance
^ O n  I Authority

while acknowledging the potential of the measure in question to restrict freedom of 
movement, notes that it is a temporary measure valid until 31 December 2021, 
undertaken in the context of an ongoing pandemic, and is justified on public health 
grounds.

The Authority notes that the measures in question have the potential to restrict free 
movement of persons and of services under Articles 28 and 36 of the EEA Agreement, 
respectively. The fact that it is a temporary measure does not affect this assessment. The 
Authority further notes, as stated in its Reply of 13 September 2021,10 that in order for 
measures that restrict freedom of movement to be justified, it is for the EEA State in 
question to demonstrate that such measures are proportionate to the aim pursued, in this 
case, the protection of public health.11

The Authority notes that Article 5 of Directive 2004/38 provides that “Member States shall 
grant Nationals o f EC Member States and EFTA States leave to enter their territory with a 
valid identity card or passport.” This provision, entitled ‘Right of entry’, entails that 
additional conditions may not be required by EEA States to permit entry to their territory.12

The right of entry into an EEA State is not absolute, and may be limited, inter alia, on the 
grounds of public health, as set out in Articles 27 and 29 of the Directive. However, any 
derogations to the free movement of persons must be interpreted restrictively.13 The 
Icelandic measures, as they presently apply, effectively constitute an outright ban on EEA 
nationals not possessing the requisite documentation from entering Iceland.

Iceland’s letter of 10 August 202114 grounds the justification of the measures in question 
on the basis that less restrictive measures -  involving quarantine -  have been attempted, 
but that this has not been effective in stemming the spread of COVID-19, since certain 
persons who were obliged to quarantine did not respect the rules. Iceland’s letter of 15 
October 202115 argues further that constant re-evaluation of the rules in question has 
been carried out, including stakeholder meetings, and that these amount to a fresh 
proportionality assessment every 4 weeks. It was further noted that the wider availability 
of COVID-19 certificates and testing capabilities entailed that a regime requiring proof of 
vaccination or testing was less restrictive and more efficient than one based on 
quarantine. Finally, Iceland’s letter states that it is of the view that it cannot be obliged to 
show that “no other conceivable measure could enable the same objective".

The Authority notes, first of all, in relation to the failure of quarantine measures to achieve 
the stated public health objectives due to the failure of some individuals to follow the 
rules, that it is long-standing and well-established case law that an EEA State may not 
plead public non-compliance as a ground for restricting freedom of movement.16 Rather, 
in such circumstances, it is incumbent upon the State in question to ensure that the rules 
in question are enforced. As such, Iceland’s argumentation that less restrictive measures 
such as quarantine were not practicable due to non-compliance by certain individuals 
with quarantine rules must be rejected, as an EEA State may not plead its own incapacity 
as a means of escaping its obligations (including the obligation to employ less restrictive 
means in circumstances such as those in the present case).

Second, the Directorate notes that the Icelandic Government has not demonstrated that 
no less restrictive means exist that have not already been employed. Iceland’s contention

10 Doc No 1223892, p 1.
11 Case E-8/17 Kristoffersen, [2018] EFTA Ct. Rep. 383, para 123.
12 Case C-157/03 Commission v. Spain, ECLI:EU:C:2005:225, paras 29 and 30.
13 Case E-15/12 Jan Anfinn Wahl, [2013] EFTA Ct. Rep. 534, para 117.
14 Doc No 1220668.
15 Doc No 1235085, pp 1-2.
16 See, inter alia, Case Case C-265/95 Commission v France, ECLI:EU:C:1997:595, paras 55 and 
56.
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that its Government cannot be obliged to show that “no other conceivable measure could 
enable the same objective" does not find any basis in EEA law. Rather, whether or not 
the measure in question -  i.e. obliging air carriers to deny certain persons from boarding 
flights to Iceland -  is suitable for attaining the objective of protecting public health, it must 
also be assessed whether it goes beyond what is necessary in order to attain that 
objective. This implies precisely that the chosen measure must not be capable of being 
replaced by an alternative measure that is equally useful but less restrictive to the 
fundamental freedoms of EEA law.17

While the Icelandic Government’s contention that COVID certificates are easily 
procurable for many passengers is true, this is not universally the case, as certain 
individuals may not have access to such certificates. Further, the availability of COVID 
certificates is effectively immaterial to the question as to what should occur, should an 
individual attempt to board a flight without being in possession of such a certificate. In 
relation to such individuals, it must be determined whether, in accordance with the 
principle of proportionality, a less restrictive means would have been available to the 
Icelandic Government, in order to achieve the same outcome.

In this regard, it should be observed that under the previous regime, many categories of 
air passengers arriving in Iceland would in any event be obliged to quarantine upon 
arrival -  thus shielding them from the general populace and avoiding further viral 
dissemination of infection -  it is unclear why individuals without adequate documentation 
according to of Law No 41 of 28 May 2021 and Regulation 650/2021 could not be 
permitted to enter the country on the same basis. In the Authority’s view, this points to the 
clear availability of a less restrictive measure that could have been employed in these 
circumstances. Iceland’s argument in its letter of 15 October 2021 that such a regime 
would in fact be more restrictive must be rejected, as such a regime would allow EEA 
nationals without adequate documentation to enter Iceland, although they would be 
obliged to quarantine, whereas the present regime prevents such individuals from 
entering Iceland. As such, the measures are, by their very nature, disproportionate for the 
attainment of the objective pursued.

In light of the foregoing, the Authority must conclude that by maintaining in force the 
current measures, Iceland has failed to fulfil its obligations arising from Article 5 of 
Directive 2004/38/EC and Articles 28 and 36 of the EEA Agreement.

5.2 Discrimination against EEA nationals legally residing in Iceland

As noted above, Law No 41 of 28 May 2021 obliges air carriers to deny boarding to 
passengers who do not possess the required documentation. However, the requirement 
to deny boarding does not apply to Icelandic nationals. This entails that Icelandic 
nationals may be permitted to board such flights, even if they are not in possession of the 
requisite documentation set out in the law in question.

This distinction places non-Icelandic EEA national residents of Iceland in the same 
category as tourists and other temporary visitors to Iceland, insofar as they will be denied 
boarding (and thus, in essence, denied entry to Iceland) if they are not in possession of 
documentation that satisfies the agents of the air carrier in question.

The Authority notes that Articles 6 and 7 of Directive 2004/38 provide for a right of 
residence for EEA nationals in other EEA States, subject to no conditions or any 
formalities other than the requirement to hold a valid identity card or passport for a period 
of up to three months, and thereafter, subject to the requirement that they are workers or 
self-employed persons in the host Member State; or have sufficient resources not to 
become a burden on the social assistance system of the host Member State and have

17 Case E-8/20 N, not yet reported, para 94.
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comprehensive sickness insurance cover in the host Member State; or are enrolled at a 
private or public establishment, accredited or financed by the host Member State on the 
basis of its legislation or administrative practice, for the principal purpose of following a 
course of study, including vocational training; and have comprehensive sickness 
insurance cover and have sufficient resources; or are family members accompanying any 
of the previous listed groups.

The Authority notes that Article 4 of the EEA Agreement provides that “any discrimination 
on grounds o f nationality shall be prohibited" within the Agreement’s scope. As such, 
nationals of other EEA States who are legally resident in Iceland (and who satisfy the 
conditions set out in Articles 6 and 7 of Directive 2004/38) should be afforded equal rights 
to Icelandic nationals residing in Iceland, including any rights that impact directly upon 
their freedom of movement. In this regard, it should further be noted that the 
discrimination in question need not be overt. The prohibition in question extends to any 
forms of discrimination that “by the application o f other criteria o f differentiation, lead to 
the same result."18 In the present case, the Authority notes that the effect of the measures 
in question amount to direct discrimination against non-Icelandic EEA national residents 
of Iceland.

The Icelandic Government, in its letter of 15 October, defended the measure in question, 
noting that it had received legal advice that the Icelandic Constitution prevented the 
barring of entry of Icelandic nationals to Iceland, whereas the original intent behind the 
measure in question had been to prohibit all entry to Iceland of individuals (including 
Icelandic nationals) who were not in possession of documentation meeting the 
requirements set out in Law No 41 of 28 May 2021 and Regulation 650/2021.19 The letter 
further noted that the exemption for Icelandic nationals was to be interpreted as narrowly 
as possible, in order for the Regulation’s objectives to be achieved as far as possible.

The Authority notes in this regard that, given that Icelandic nationals living in Iceland on 
the one hand, and EEA nationals, on the other, may return from the same location, on the 
same flight, having spent a similar amount of time there, and having previously lived and 
worked alongside one another in Iceland, it is not obvious why one group presents a 
greater risk profile than the other, and why, therefore, the two groups are subjected to 
differentiated regimes. The requirement for disparate documentation standards for the 
two groups entails, inter alia, that EEA nationals are subject to additional costs, which are 
likely to disincentivise freedom of movement to receive services in other EEA States. 
According to EEA law, an EEA State must not take measures that would run counter to 
the achievement of a given national measure.20 While Iceland is free to adopt measures 
to protect public health, requiring that one group of travellers to follow strict 
documentation requirements while another group presenting a similar risk profile is 
permitted to board flights without presenting such documentation fails to satisfy the 
principle of consistency. If the risk associated with boarding flights without such 
documentation is so high that such documentary requirements are deemed necessary, 
imposing a looser regime for Icelandic nationals returning from the same location would 
seem to run contrary to the achievement of the high level of protection of public health 
associated with the measure in question.

In light of the foregoing, and given that the level of epidemiological risk associated with 
Icelandic nationals on the one hand, and EEA national residents of Iceland on the other, 
who are boarding the same aeroplane is likely to be similar, the Authority must conclude 
that by maintaining in force the current measures, Iceland has failed to fulfil its obligations 
arising from Article 4 of the EEA Agreement and Articles 6 and 7 of Directive 2004/38/EC.

18 Case E-5/10 Kottke, [2009-2010] EFTA Ct. Rep. 320, para 29.
19 Doc No 1235085, p 2.
20 See Case E-1/06 ESA v Norway (“Gaming Machines") [2007] EFTA Ct. Rep. 8 , paras 28, 31, 
39, 40 and 43.
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5.3 Procedural rights of EEA nationals legally residing in Iceland

As previously observed, Law No 41 of 28 May 2021 obliges air carriers to deny boarding 
to passengers who do not possess the required documentation set out in the domestic 
legislation. While the requirement to deny boarding does not apply to Icelandic nationals, 
it does apply to EEA nationals who are legally resident in Iceland. As noted above, the 
Authority has concluded that the requirements of Law No 41 and Regulation No 650/2021 
(amended by Regulation No 961/2021) drawing a distinction between these two 
categories of individuals amount to a restriction upon freedom of movement under 
Articles 28 and 36 of the EEA Agreement, and in particular, Articles 6 and 7 of Directive 
2004/38/EC.

The Authority notes that Article 27(1) of Directive 2004/38/EC provides that the free 
movement and residence rights of EEA nationals and their family members may be 
restricted on grounds of public policy, public security or public health.21 However, in the 
event that such restrictions do occur, Article 30 of the Directive provides that persons 
concerned shall be notified in writing of any decision taken under Article 27(1) to restrict 
their freedom of movement on the grounds of public health, and that this notification shall 
specify the court or administrative authority with which the person concerned may lodge 
an appeal, the time limit for the appeal and, where applicable, the time allowed for the 
person to leave the territory of the EEA State.

In addition, Article 31 of the Directive provides that the persons concerned shall have 
access to judicial and, where appropriate, administrative redress procedures in the host 
State to appeal against or seek review of any decision taken against them on the grounds 
of public health.

The Authority notes that while the present Icelandic scheme does provide for the 
possibility of appeals and judicial redress, this appeals process applies to air carriers 
which are of the view that that they have subject to a wrongful administrative fine.22 
However, the Authority has found nothing in the relevant provisions to suggest that EEA 
nationals legally resident in Iceland who are denied boarding to flights to Iceland have 
access to judicial or administrative redress procedures in Iceland. Nor, does it seem that 
individuals are notified in writing of the decision to restrict their freedom of movement on 
the grounds of public health.

The Authority notes that the fact that the EEA nationals in question are, in practice, 
impeded from exercising their rights under Directive 2004/38/EC by air carriers, rather 
than by Icelandic officials, is of no relevance in this regard. The effect of the national 
regulations in question is such as to impede EEA nationals from exercising rights under 
the Directive. As these restrictions are justified by Iceland on public health grounds, it is 
incumbent upon the Icelandic Government to ensure that the full gamut of procedural 
guarantees under the Directive are available.23 However, given that as a matter of fact,

21 In the case o f public health, Article 29(1) o f the Directive clarifies that only diseases with 
epidem ic potential as defined by the relevant instruments o f the World Health Organisation shall 
justify such restrictions. The Authority further notes that the W HO declared COVID-19 to have 
epidem ic potential well over a year ago.
2 The relevant provision states: “A decision on administrative fines may be appealed to the 
Minister in accordance with administrative law. In other respects, the procedure is in accordance 
with Art. Act no. 41 amending the Aviation Act, no.60/1998, with subsequent amendments 
(obligations of carriers due to COVID-19) and regulation on the obligation of air carriers to inspect 
COVID-19 certificates in international flights with the latter changes." See 
https://www.samgongustofa.is/media/flug/ISL-leidbeiningar 31.08.21 B.docx.pdf
23 The ECJ has repeatedly clarified that there are circumstances in which breaches o f Union law 
by private parties may be attributed to Member States. Such circumstances include where the 
private entity is carrying out a public function and is under the control o f Member States in one way  
or another. See, inter alia, Case 249/81 Commisson v. Ireland [1982] ECR 4005 and Case C- 
188/89 Foster v. British Gas [1990] ECR I-3313. While each case will be assessed on its own

https://www.samgongustofa.is/media/flug/ISL-leidbeiningar_31.08.21_B.docx.pdf
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EEA nationals are prevented from exercising their freedom of movement under the 
Directive by air carriers, Iceland is obliged to ensure that in doing so, air carriers inform 
EEA nationals of the decision to restrict their freedom of movement in writing, as well as 
the justification for this restriction, and of any redress procedures that may be available to 
them for this purpose. It is apparent that in the present case, this has not occurred.

On the basis of the foregoing, the Authority must conclude that by maintaining in force the 
current measures, Iceland has failed to fulfil its obligations arising from Articles 30 and 31 
of Directive 2004/38/EC.

5.4 Rights of passengers travelling by air in the event of ‘denied boarding’

Article 2 fourth sub-paragraph of Regulation No 650/2021 stipulates that denial of 
boarding in line with the requirements of Law No 41 of 28 May 2021 and Regulation 
650/2021 shall not be construed as ‘denial of boarding’ under Article 4 of Regulation (EC) 
No 261/2004. This effectively excludes passengers travelling by air to Iceland from the 
application of the rights established under Regulation (EC) No 261/2004 for ‘denied 
boarding’ due to the application of COVID-related obligations of the air carriers.

Article 2(j) of Regulation (EC) No 261/2004 foresees reasonable grounds to deny 
boarding, such as reasons of health, as a condition to exclude the application of the rules 
of the said Regulation on ‘denied boarding’. However, the assessment of the presence of 
reasonable grounds of health cannot, in the view of the Authority, be implemented as a 
blanket exemption of all passengers with potentially insufficient COVID documentation. 
More to the point, this does not take into account the possibility of errors by the air carrier 
and its employees in the verification of the relevant certificates and documentation.

The Court of Justice of the European Union has stated in relation to this point: 
“Regulation No 261/2004, in particular Article 2(j) thereof, must be interpreted as meaning 
that, where an air carrier denies boarding to a passenger on the ground that he or she 
has presented inadequate travel documentation, such denied boarding does not, in itself, 
deprive the passenger in question from protection under that regulation. In the event o f 
challenge by that passenger, it is for the competent court to assess, based on the 
circumstances o f the case, whether or not such denied boarding is reasonably justified in 
the light o f that provision.”24

Consequently, the Authority is of the opinion that Article 2 fourth sub-paragraph of 
Regulation No 650/2021 is in conflict with the provisions of Articles 2(j) and 4(3) of 
Regulation 261/2004, and it should be amended accordingly to remove this conflict. 
Iceland, in its latest reply to the Authority (Document 1235085) has accepted to take this 
point into account in the next revision of Regulation No 650/2021.

6 Conclusion

Accordingly, as its information presently stands, the Authority must conclude that, by 
adopting national legislation and related regulations, which are in conflict with the EEA 
Agreement, as well as secondary EEA legislation, inter alia, on the free movement of 
persons and the rights of passengers travelling by air, Iceland has failed to fulfil its 
obligations arising from Article 4 of the EEA Agreement, Articles 5, 6 and 7 of Directive

facts, the fact that airlines in this instance are effectively carrying out public health controls, and 
are prevented from operating profitably (due to resulting administrative fines) if they do not do so, 
serves as to render the ir controls attributable to the Icelandic Government.
24 Case C-584/18 D. Z. v Blue Air - Airline Management Solutions SRL, ECLI:EU:C:2020:324, 
para. 98.
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2004/38/EC, and Article 4 in combination with Article 2(j) of Regulation (EC) No 
261/2004.

In these circumstances, and acting under Article 31 of the Agreement between the EFTA 
States on the Establishment of a Surveillance Authority and a Court of Justice, the 
Authority requests that the Icelandic Government submit its observations on the content 
of this letter within two months of its receipt.

After the time limit has expired, the Authority will consider, in the light of any observations 
received from the Icelandic Government, whether to deliver a reasoned opinion in 
accordance with Article 31 of the Agreement between the EFTA States on the 
Establishment of a Surveillance Authority and a Court of Justice.

For the EFTA Surveillance Authority

Bente Angell-Hansen Högni S. Kristjánsson Stefan Barriga
President College Member Responsible College Member

Melpo-Menie Joséphidés 
Countersigning as Director, 
Legal and Executive Affairs

This document has been electronically authenticated by Bente Angell-Hansen, Melpo- 
Menie Josephides.



EFTA Surveillance Authority
Lemonia Tsaroucha
Rue Belliard 35
B-1040 B-1040 BRUXELLES
BELGIUM

S a m g ö n g u - o g

SVEITARSTJÓRNARRÁ ÐUNEYTIÐ

Sölvhó lsgö tu7  lO lR ey k jav ík  

s ím i :545 8200 postu r@ srn .is  srn.is

Reykjavík 15. október 2021 
Tilv.: SRN21060106/2.22 

Tilv. yðar: 86978

Efni: Request for infonnation concerning the obligation of air carriers to inspect COVID-19 
certificates in international flights to Iceland

Reference is made to EFTA Surveillance Authority (ESA) letter dated 13 September 2021 
requesting further clarifications to Iceland's reply of 10 August 2021.

1. Proportionality assessment

As previously stated, Iceland’s objective as regards the obligation of air caniers to inspect 
COVID-19 certificates, is to safeguard public health in Iceland. As regards ESA’s statement 
that Iceland has not demonstrated the proportionality of cunent travel restrictions to the aim 
pursued, Icelandic’s view is that it cannot be required to positively prove that no other 
conceivable measure could enable the same objective. Constant evaluation of the obligations 
has been canied out, including regular stakeholder meetings, and a revision of Regulation No 
650/2021 on the obligation o f air carriers to inspect COVID-19 certificates in international 
avicition every four weelcs. In these revisions, requirements have been amended as necessary 
to closely follow the latest developments confnmed by Icelandic health authorities. The 
outcome of this recuning evaluation, considering the COVID-19 situation in Iceland, 
constitutes in Iceland’s view a proportionality test eveiy four weeks.

The public non-compliance, Iceland referred to in its letter of 10 August 2021, was merely 
describing the situation Iceland was coping with when quarantine was one of the main means 
of hindering the spread of the COVID-19 disease into Iceland from intemational travelers. At 
that stage, public health authorities were constantly reassessing the situation and it seemed as 
quarantine was not sufficient in hindering the spread of COVID-19, as infection rates were 
rising in Iceland. Once COVID-19 tests and certificates of vaccination against COVID-19, or 
of previous infection, became an option, and relatively easy to access, this was considered by 
the Icelandic government to be less burdensome for travelers and more effective in hindering 
the disease írom entering Iceland.

It must be noted that the measures set out in Regulation No 650/2021 are closely linked to 
requirements in Regulation No 938/2021 on quarantine, isolation cind testing at the 
Icelandic border , which falls under the auspices of the Ministiy of Health. Those

mailto:postur@srn.is


requirements have similarly been changing rapidly during the last couple of months, based on 
most recent health data.

Furthermore, as previously stated in the letter of 10 August 2021, most countries require 
passengers to present some form of documentation relating to COVID-19 to enter their 
countries. In that sense islands have more advantage in being able to control their boarders, 
see for example cuiTent entiy restrictions into the UK.

2. Denial of boarding under Article 4 of Regulation (EU) No 261/2004

According to ESA’s letter, a blanket exemption from EEA rules should not be set out in 
national rules. While Iceland points to the fact that the provision's objective was to clarify the 
situation, Iceland takes note of the this point from ESA and will take this into consideration in 
the next revision of Regulation No 650/2021.

3. Discrimination against EEA nationals legally residing in Iceland

As stipulated in Iceland's letter of 10 August 2021 the basis for the distinction between 
Icelandic nationals and other passengers, is the Icelandic Constitution's ban on denying 
Icelandic nationals’ entiy into Iceland.

Originally the Icelandic Govemment's intention was to prohibit all entry into Iceland, in case 
of insufficient documentation. However, it was considered contraiy to the Icelandic 
Constitution to ban Icelandic nationals to enter Iceland, and for this reason Icelandic nationals 
were exempted from the ban. The exemption was to be interpreted as nairow as possible, for 
the regulation's objectives to be achieved as far as possible.

In Iceland's view the principle in the EEA Agreement on safeguarding public health, should 
allow for a deviation from the rights and privileges stipulated in Articles 6 and 7 of Directive 
2004/38/EC, under current extraordinary circumstances due to COVID-19.

In addition, according to Icelandic health authorities’ assessment, individuals residing in 
Iceland are more likely to infect others than the average tourist, who does not have ties to 
Iceland. Based on that, the wider the exemption is, the more likely it is that COVID-19 
infection rates will rise.

On behalf of the Minister of Transport and Local Government
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Ministry of Transport and Local Government 
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Dear Sir / Madam,

Subject: Request for Information concerning the obligation of air carriers to
inspect COVID-19 certificates in international flights to Iceland

The Internal Market Affairs Directorate ("the Directorate”) of the EFTA Surveillance 
Authority ("the Authority”) is currently examining Law No 41 of 28 May 2021 amending 
Act No 60/1998 (“Lög um breytingu á lögum um loftferðir, nr. 60/1998, með síðari 
breytingum (skyldur flugrekenda vegna COVID-19)”) concerning obligations of air carriers 
due to COVID-19, in tandem with Regulation No 650/2021 of 1 June 2021 (“Reglugerð 
um skyldu flugrekenda til að kanna vottorð vegna COVID-19 í millilandaflugi”). The 
Directorate seeks to ascertain whether the above-mentioned acts comply with the 
requirements of Regulation (EC) No 261/2004 establishing common rules on 
compensation and assistance to passengers in the event of denied boarding and of 
cancellation or long delay of flights,1 and the rules covering the free movement of persons 
within the EEA, in particular Directive 2004/38/EC2 and Article 4 of the EEA Agreement.

Law No 41 of 28 May 2021 establishes an obligation for air carriers operating passenger 
flights to Iceland to check that passengers fulfil the requirements of pre-registration and 
certification in relation to COVID-19 (SARS-CoV-2). The certificates a passenger is 
required to present are the following:

(a) a certificate of vaccination against COVID-19, or
(b) a certificate proving that a COVID-19 infection is in remission; or
(c) a certificate, or other official confirmation, of a negative test result against COVID- 

19.
These certificates must be in line with the requirements of the Icelandic Directorate of 
Health applicable to all travellers arriving in Iceland.3

In addition, it obliges air carriers to deny boarding to passengers who do not possess the 
required documentation pertaining to COVID-19. The requirement to deny boarding does

1
The Act referred to at point 68ab of Annex XIII to the EEA Agreement (Regulation (EC) No 

261/2004 of the European Parliament and of the Council of 11 February 2004 establishing 
common rules on compensation and assistance to passengers in the event of denied boarding and 
of cancellation or long delay of flights, and repealing Regulation (EEC) No 295/91 (OJ L 46, 
17.2.2004, p. 1)).
2 The Act referred to at point 1 of Annex V to the EEA Agreement (Directive 2004/38/EC of the 
European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and 
their family members to move and reside freely within the territory of the Member States amending 
Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 
73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC) as adapted to the 
EEA Agreement by protocol 1 thereto.
3 As these are listed on the website of the Directorate of Health: https://www.landlaeknir.is/um- 
embaettid/greinar/grein/item43709/Certificates-regarding-previous-COVID-19-infection-that-are- 
accepted-at-the-border-in-Iceland-from-10-December-2020

Brussels, 29 June 2021

Case No: 86978 
Document No: 1207727

Avenue des Arts 19H, 1000 Brussels, tel: +32 2 286 18 11, www.eftasurv.int
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not apply to Icelandic nationals. This is a temporary measure, valid until 31 December 
2021, and is justified by the Icelandic Government on public health grounds. In the event 
of failure by the air carrier, including its employees or representatives, to comply with 
these obligations, Law No 41 of 28 May 2021 provides for administrative fines of up to 
two million Kr.

Regulation No 650/2021, which was adopted on the basis of Law No 41 of 28 May 2021, 
elaborates further on the content of the obligations established for air carriers operating 
passenger flights to Iceland, with actual disembarkation in Iceland. In particular, Article 2 
fourth sub-paragraph thereof stipulates that denial of boarding in line with the 
requirements of Law No 41 of 28 May 2021 and Regulation 650/2021 shall not be 
construed as ‘denial of boarding’ under Article 4 of Regulation (EC) No 261/2004.

Regulation (EC) No 261/2004 defines ‘denied boarding’ in Article 2(j): “ "denied boarding" 
means a refusal to carry passengers on a flight, although they have presented 
themselves for boarding under the conditions laid down in Article 3(2), except where 
there are reasonable grounds to deny them boarding, such as reasons o f health, safety 
or security, or inadequate travel documentation”.

Furthermore, Article 4 of the said Regulation states in paragraph (3) “If boarding is denied 
to passengers against their will, the operating air carrier shall immediately compensate 
them in accordance with Article 7 and assist them in accordance with Articles 8 and 9.”

The Directorate further wishes to draw the Icelandic Government’s attention to Articles 5, 
6 and 7 of Directive 2004/38/EC and Articles 4, 28 and 36 of the EEA Agreement.

In particular, Article 5 (‘Right of Entry’) provides that:
“1. ...Member States shall grant Nationals o f EC Member States and EFTA States leave 
to enter their territory with a valid identity card or passport and shall grant family members 
who are not nationals o f a Member State leave to enter their territory with a valid 
passport.”

Article 6 (‘Right of residence for up to three months’) provides:
“1. Nationals o f EC Member States and EFTA States shall have the right o f residence on 
the territory o f another Member State for a period o f up to three months without any 
conditions or any formalities other than the requirement to hold a valid identity card or 
passport.”

Article 7 (‘Right of residence for more than three months’) provides:
“1. Nationals o f EC Member States and EFTA States shall have the right o f residence on 
the territory o f another Member State for a period o f longer than three months”, subject to 
their: being workers or self-employed; or having sufficient resources and comprehensive 
sickness insurance; or being enrolled in study; or being family members of a national of 
an EC Member State or EFTA State.

Article 4 EEA provides that:
“Within the scope o f application o f this Agreement [.. .]  any discrimination on grounds o f 
nationality shall be prohibited. ”

In the light of the above, the Directorate would like to bring the following points to 
Iceland’s attention:

1. The measures in question have been justified by Iceland on the grounds of the 
protection of public health, particularly in light of the continuing global pandemic. 
However, the measures have the potential to restrict the freedom of movement of 
EEA nationals. In order for such restrictions to be justified, it is for the EEA State in
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question to demonstrate that such measures are proportionate to the aim pursued.4 
How has the proportionality of the measures in question been assessed, particularly 
with respect to less restrictive measures than denial of boarding that could have 
been adopted instead?

2. It remains unclear what the consequences would be to the passengers travelling by 
air to Iceland in the event of an erroneous assessment of the relevant COVID 
documentation by the carrier, including the carrier’s employees and/or 
representatives. More specifically, the above-listed provisions recently adopted 
under Icelandic law, seem to exclude passengers travelling by air to Iceland from 
the application of the rights established under Regulation (EC) No 261/2004 for 
‘denied boarding’, even in cases in which the air carrier‘s assessment of the public 
health-related documents submitted by the passenger is erroneous.5 The Icelandic 
Government is invited to explain the consequences for travellers denied boarding in 
such circumstances.

3. Law No 41 of 28 May 2021 establishes a distinction between Icelandic nationals, on 
the one hand, and all other passengers -  including EEA nationals -  on the other, 
for the purposes of the possibility of air carriers to deny boarding on flights travelling 
to Iceland. This distinction places non-Icelandic EEA national residents of Iceland in 
the same category as tourists and other temporary visitors to Iceland, insofar as 
they will be denied boarding (and thus, in essence, denied entry to Iceland) if they 
are not in possession of documentation that satisfies the agents of the air carrier in 
question. The Directorate observes that, as a general rule, nationals of other EEA 
States who are legally resident in Iceland (per Articles 6 and 7 of Directive 2004/38) 
should be afforded equal rights to Icelandic nationals residing in Iceland, further 
taking into account the non-discrimination principle per Article 4 EEA. In light of the 
foregoing, and given that the epidemiological risk associated with Icelandic 
nationals on the one hand, and EEA national residents of Iceland on the other, who 
are boarding the same aeroplane is likely to be similar, what is the basis of the 
distinction in question?

The Icelandic Government is invited to comment on the points raised above. Iceland is 
invited to submit its comments, as well as any other information it deems relevant to the 
case, so that they reach the Authority by 14 July 2021.

Yours faithfully,

Janne Britt Krakhellen 
Deputy Director
Internal Market Affairs Directorate

CC: Mr Jónas B Jónasson (ionas.b.jonasson@srn.is) , Mr Ómar Sveinsson
(Omar.sveinsson@samgongustofa.is)

This document has been electronically authenticated by Janne Britt Krakhellen.

4 Case E-8/17 Kristoffersen, [2018] EFTA Ct. Rep. 383, para 123.
5 Case C-584/18 D. Z. v Blue A ir - Airline Management Solutions SRL, ECLI:EU:C:2020:324, para. 
98.
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Umhverfis- og samgöngunefnd 
Alþingi við Austurvöll 
101 Reykjavík

*
SAF

Efni: Umsögn um breytingatillögu á ákvæði til bráðabirgða í 154. máli

Vísað er til tölvupósts frá umhverfis- og samgöngunefnd Alþingis um tillögu um breytingu á orðalagi í 
154. máli, er barst undirrituðum umsagnaraðilum 17. desember sl., þar sem óskað var viðbragða 
umsagnaraðila í málinu.

Samtök ferðaþjónustunnar, f.h. Icelandair, Isavia og Play (hér eftir: umsagnaraðilar), eftir að hafa haft 
samráð við framangreind félög, benda á eftirfarandi atriði vegna tillögunnar:

1. Gildistími laganna of langur
Um er að ræða íþyngjandi löggjöf sem sett er vegna óeðlilegs ástands. Af þeim sökum er 
eðlilegt að gildistími laganna sé takmarkaður við nærtíma og að regluleg endurskoðun eigi sér 
stað út frá mögulega breyttum aðstæðum. Einnig er ljóst að íþyngjandi áhrif eru líkleg til að 
aukast eftir því sem farþegafjöldi verður meiri og því mikilvægt að endurskoðun fari fram áður 
en háönn skellur á í sumar. Umsagnaraðilar leggja því áherslu á að gildistími laganna sé 
takmarkaður til 31. mars 2022.

2. Aukið íþyngjandi flækjustig
Umsagnaraðilar hafa áður komið því á framfæri við nefndina að núgildandi ákvæði hafa í för 
með sér aukið flækjustig í framkvæmd, m.a. vegna samskipta og ábyrgðar mismunandi 
afgreiðsluaðila flugfélaga á erlendum flugvöllum sem starfa fyrir flugfélögin í verktöku. Um 
séríslenskar reglur er að ræða sem þarf að koma í sérstaka framkvæmd hjá ótal mismunandi 
afgreiðsluaðilum flugfélaga í fjölmörgum löndum. Að mati umsagnaraðila er líklegt að 
breytingatillagan auki flækjustig enn frekar. Utanumhald með framfylgd laganna hjá 
mismunandi afgreiðsluaðilum á fjölda mismunandi flugvalla er þungt í vöfum og hver viðbót 
við gagnasöfnun og eftirlit bætir flækjustigið og eykur því áhættuna af því að flugfélögum verði 
gert að greiða sekt vegna mannlegra mistaka. Séríslenskar reglur af þessu tagi hafa einnig 
neikvæð áhrif á samskipti við erlend flugfélög um framboð flugsæta til landsins sem er 
lykilþáttur í viðspyrnu ferðaþjónustu og hefur því bein efnahagsleg áhrif, m.a. á tekjuforsendur 
fjárlaga.

3. Óljóst hvernig gagnaskilum skal háttað, þrátt fyrir ákvæði um stjórnvaldssektir
Í breytingatillögunni er kveðið á um að flugrekendur skuli tilkynna stjórnvöldum hér á landi 
um nafn farþega sem ekki hafa forskráð sig eða framvísað tilskildum gögnum skv. lögunum. 
Ekki kemur fram með hvaða hætti, til hvaða stjórnvalds og innan hvaða tímaramma slík skil 
skulu fara fram. Að mati umsagnaraðila er ótækt annað en að slík skilyrði liggi ljóst fyrir þegar 
löggjafinn leggur til ítarleg ákvæði um beitingu stjórnvaldssekta séu skilyrðin ekki uppfyllt, 
óháð því hvort sekt flugrekanda eða aðila sem starfar á vegum hans verður sönnuð. Séu 
tímafrestir á skilum mjög skammir verður ákvæðið mun meira íþyngjandi fyrir flugfélögin og 
eykur flækjustigið enn frekar. Það er því sanngjörn krafa að þetta komi skýrt fram í lögunum 
en að ráðherra verði ekki veitt opin heimild til að ákveða þetta í reglugerð.



4. Markmið laganna um að minnka þörf á tvöfaldri skoðun gagna afar mikilvæg
Eitt af mikilvægum markmiðum lagasetningarinnar í upphafi var að minnka þörf á tvöfaldri 
skoðun gagna (við byrðingu og við komu til landsins) sem farþegar þurfa að framvísa til að 
uppfylla skilyrði stjórnvalda vegna sóttvarna á landamærum. Ljóst er að það markmið hefur 
ekki náðst heldur er tvöföld skoðun gagna enn fremur regla en undantekning og veldur töfum, 
smithættu og verulega neikvæðri upplifun hjá farþegum við komu til Keflavíkur, svo verulega 
að hægt er að segja með vissu að það sé farið að hafa efnahagsleg áhrif. Umsagnaraðilar telja 
ekki ljóst að breytingatillagan sé líkleg til að vinna að þessu mikilvæga markmiði og vara 
alvarlega við því að löggjafinn geri breytingar sem auka líkur á að tvöföld skoðun gagna verði 
áfram meginregla í sóttvörnum. Umsagnaraðilar hvetja því nefndina til að tryggja að 
breytingar á lögunum hafi raunveruleg áhrif í þá átt að koma í veg fyrir þörf á tvöfaldri skoðun 
gagna. Í því samhengi, og með vísan til fyrri reynslu um lítinn árangur framkvæmdavaldsins í 
að uppfylla það markmið laganna, vísa umsagnaraðilar til þess að styttri gildistími (sbr. lið 1) 
myndi gefa nefndinni beint tilefni til að fylgja því markmiði breytinganna vel eftir.

5. Betri tengingu við forskráningu vantar til að hægt sé að nýta stafrænar lausnir
Núverandi framkvæmd er verulega íþyngjandi fyrir farþega sem geta notast við innritun í 
snjallsíma eða sjálfsafgreiðsluvélum þar sem tæknin er þannig í dag að hægt er hlaða inn 
vottorðum stafrænt en ekki forskráningarstrikamerkinu. Breytingin gefur færi á að nýta 
stafrænar lausnir til að halda utan um gögn farþega, en til að það sé mögulegt og til að 
minnka flækjustig á flugvöllum erlendis er mikilvægt að lausnir og kvaðir vegna sóttvarna 
(forskráning á covid.is og kvaðir á flugrekendur um athugun gagna) tali saman svo að beina 
megi sem flestum farþegum í stafrænar lausnir og sjálfvirka innritun. Ef flugfélagið er með 
stafræna lausn til að taka við gögnum (vottorðum og forskráningu) áminningu og yfirlýsingu 
um að forskráningu sé lokið í sjálfvirku innritunarferli, þá ætti mikill meirihluti farþega sem 
nota sjálfvirkar innritunaraðferðir að uppfylla skilyrði um forskráningu. Ef öllum þessum 
farþegum er hins vegar beint í hefðbundna innritun vegna kröfu um könnun tefur það 
innritunarferlið til muna fyrir alla farþega, sérstaklega á flugvöllum í Evrópu sem byggja mest 
á sjálfvirkri innritun. Hér er því mikilvægt að staðfesting á forskráningu (strikamerki) sé á því 
formi að hægt sé að koma hlaða því upp í stafrænar lausnir flugrekenda. Það væri jafnframt 
eðlilegra að fella þá skyldu niður gagnvart flugfélögum að ganga úr skugga um að forskráning 
hafi átt sér stað en að í staðinn væri flugfélögum gert að vekja athygli á skyldu til 
forskráningar. Það sem gerist í raun þegar farþegi mætir til landsins án forskráningar er að 
forskráningin er almennt kláruð á Keflavíkurflugvelli.

6. Skyndilegar breytingar ógna fyrirsjáanleika á ferðaþjónustumarkaði
Umsagnaraðilar benda á þá staðreynd, sem margítrekuð hefur verið í umsögnum til nefnda 
Alþingis og gagnvart ráðuneytum og stofnunum, að einn mikilvægasti grundvöllur 
árangursríkrar ferðaþjónustu er stöðugleiki og fyrirsjáanleiki. Breytingatillagan sem um ræðir 
kemur fram á afar skömmum tíma, að því er virðist sem viðbrögð við athugasemdum ESA. Að 
mati umsagnaraðila er ekki ljóst að þörf sé á svo hröðum viðbrögðum og mögulega væri 
skynsamlegt að vega og meta möguleika betur í samráði við umsagnaraðila og aðra 
ferðaþjónustuaðila til að meta áhrif mismunandi lausna á markaði ferðaþjónustu, með það 
fyrir augum að tryggja sem best jafnvægi milli sóttvarna og efnahagslegra þátta.



7. Óljós orðalagsbreyting um tilskilin gögn í a. lið stangast á við sóttvarnareglugerð
Í a. lið er lögð til breyting á orðalagi sem virðist leiða til efnislegrar breytingar þar sem 
möguleiki á að skila mótefnavottorði er fallinn brott. Það stangast á við c. lið 7. gr. og a. lið 8. 
gr. reglugerðar nr. 1240/2021 um sóttkví og einangrun og sóttvarnarráðstafanir á 
landamærum Íslands vegna COVID-19. Umsagnaraðilar telja afar mikilvægt að fullt samræmi 
sé milli skilyrða sem sett eru í þessum tveimur grundvallar fyrirmælum stjórnvalda sem þeim 
er gert að vinna samkvæmt.

Umsagnaraðilar áskilja sér rétt til að koma með frekari ábendingar á síðari stigum.

Virðingarfyllst,

Jóhannes Þór Skúlason
framkvæmdastjóri SAF


